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IN THE HIGH COURT OF JUDICATURE AT BOMBAY;
NAGPUR BENCH, NAGPUR

CRIMINAL WRIT PETITION NO. /2024
ACT CODE:-

PETITIONER: - Sanjay Hariram Agrawal
(Org. Applicant) Aged about 58 years,

Occ. Business.
R/o. 7, Hari Seva Street,

Kidderpore, Kolkata.

VERSUS
RESPONDENT: - State of Maharashtra

(Org. Non Applicants) Through P.S.0., Ganeshpeth

Police Station, Nagpur.

SYNOPSIS

Date Chronology of events

' The petitioner is accused along with 10
other accused vide chargesheet no. 150 of

2002 facing trial under section 406,409,




pia

468, 471, 34, 120 B of the Indian Penal |

Code before Trial Court in RCC no. 147 of
2002. The petitioner is also implicated in

other similar type of offences around the

|

|

’ |

'state of Maharashtra for the offences of
criminal breach of Trust and Cheating

pertaining to security transactions carried

‘out by his company- M/s. Home trade ltd,
registered member of Pune Stock Exchange l
and national Stock Exchange. The
petitioner file transfer petition wide cr.

Application no. 628 of 2014 before the

| Hon'ble Bombay High Court for clubbing all

the cases to be tried by one Court. During
| the pendency of that petition, all the
criminal cases pending against the

petitioner were stayed by order dated

13/12/2014.

The trial of the present case was directed to

) R




ol

| be separated against rest of the accused

from the petitioner/ accused No.3.

23.12.2014

——— e ——

106.04.2018
|
|
|

04.10.2019

One PIL 25/2014 was filled before Bombay5
High court Nagpur Bench. The Hon'ble
High Court vide order dated 23/12/2014
directed that the court of CJM Nagpur,

expedite the trial and conclude the same as

expeditiously as possible.

‘In same PIL no. 25/2014 by order datedi
06/04/2018 was pleased to grant interim
order in favor of petitioner in transfer casc
shall not come in the way of learned trial
judge to conduct the trial expect against
the person (Sanjay Hariram Agarwal) in'
whose case the order is passed by thc!

learned single judge of Honble Bombay

High Court.

The Hon'ble Bombay High Court, Nagpur

Bench in the same PIL vide order dated




‘with the Police Station Ganeshpeth, |

BV

D I p——

0371 /2619 has directed the record and
the proceedings of criminal case no.

147 /2002 (Crime no. 101/2002 registered

Nagpur) be called immediately and placed

before the court of CJM Nagpur.

14.11.2019

22.12.2023 |

|
of the accused and on framing of the

'excluding accused no. 3 Sanjay Hariram

|
!

On 14/11/2019 the learned trial Judge

passed the order after hearing the objection
|
change and directed to proceeded with the

matter as against accused persons.

Agarwal and accused No. 10 Kanan Vasant
Mewawala who appears to be absconding

since long."

In view of the aforesaid order the petitioner |
was kept out of the trial similarly as an |
absconding accused in case RCC No.

147/2002 and no charges were framed
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against the petitioner and the whole trial

proceeded against the other accused and

culminated into a judgment dated

22.12.2023 by the learned CJM, Nagpur

16.04.2024 Shockingly the trial against the
petitioner is sought to be continued in
the same RCC No. 147/2002 and the

entire record of the said Trial case is

'being relied upon by the tnal court
without providing the copy of split-up
chargesheet which is illegal and
improper. The petitioner approached the
Ld. Trial Court vide Application to direct
the prosecution to file split charge sheet
against the petitioner. The Ld. Trial
'Court vide order dated 16.04.2024
rejected the application on the ground

that there is no substance and is not

warranted.
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18.11.2024 | The petitioner being aggrieved by the order |

‘ |
dated 16.04.2023 preferred a criminal

revision no. 118 of 2024 before the Ld.
Sessions Judge, Nagpur. The Ld. Session

| Judge vide order dated 18.11.2024

dismissed the said revision and imposed a

cost of Rs. 20,000/ - on the petitioner. |

The petitioner vide the present writ petition |

is challenging the order passed by the

learned Addl. Session judge dated
18/11/2024. In Cri. Revision no. 118 of
12024 arising out of order passed by learned
2" additional CJM Nagpur. On dated

16/04 /2024 in RCC no. 147 /2002.

Hence this Petition

. ACT AND RULES |

1. Constitution of India

2. Indian Penal Code

l 3. Code of criminal procedure




'CITATIONS IF ANY:
Shall be submitted at the time of hearing.

'POINTS FOR CONSIDERATION

|
Whether, in the event of a split trial as directed by the

Hon'ble High Court, the trial court can continue
proceedings under the original case number and record,
thereby utilizing evidence and statements presented in
the trial of other co-accused, or whether a fresh charge
sheet and case number must be assigned to the

petitioner to ensure a fair and separate trial?"

Nagpur, %

Dated :- 02/12/2021 COUNSEHL FOR PETITIONER)

(ADV. SAGAR KISHOR LAMBAT)
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IN THE HIGH COURT OF JUDICATURE AT BOMBAY;
NAGPUR BENCH, NAGPUR

CRIMINAL WRIT PETITION NO. /2024
ACT CODE:-

(Arising out of order dated 18.11.2024 in Criminal
Revision No. 118 of 2024 passed by the Additional
Session Judge-12, Nagpur)

PETITIONER: - Sanjay Hariram Agrawal
(Org. Applicant) Aged about 58 vears,
Occ. Business.

R/o. 7, Hari Seva Street,

QECGWQ/O{-' - . Kidderpore, Kolkata.
: 9\\1&

Clerk to G P
VERSUS

RESPONDENT: - State of Maharashtra
(Org. Non Applicants) Through P.S.0., Ganeshpeth

Police Station, Nagpur.

WRIT PETITION UNDER ARTICLE 226 & 227 OF THE
CONSTITUTION OF INDIA
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The petitioner above-named MOST RESPECTFULLY

SHOWETH as under: -

By the present Writ Petition, the petitioner is challenging
the order passed by the learned Addl. Session judge dated
18/11/2024. In Cri. Revision no. 118 of 2024 arising out of
order passed by learned 2" additional CJM Nagpur. On
dated 16/04/2024 in RCC no. 147/2002. On Application
for directing the prosecution filed by the petitioner for
directly the prosecution to furnish the copy of split up

chargesheet pertains to the petitioner.
FACTS:

The above-named petitioners most humbly and

respectfully beg to submit as under; -

1. It is submitted that on 21/11/2002, the Ganesh Peth

Police Station filed charge sheet no. 150/2002, in which
the petitioner, along with ten other accused, was implicated.
The petitioner was also involved in similar offenses across
Maharashtra. Consequently petitioner namely Sanjay

Agarwal filed 9 criminal application under sec 407 with sec
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482 of CRPC before Hon’ble High Court Bombay for
transfer of 9 criminal cases pending before various court of
Maharashtra to one court in city of Mumbai. The Hon'ble
Chiefl Justice by order dated 17/12/2014 was please to
accept the request that criminal application no, 627/2014
Wardha 628/2014 Nagpur he 630/2014 Amravati be heard
and decided principal seat at Mumbai. The cr app no.
628/2014 for transfer of RCC no. 147 of 2002 from nagpur
to Bombay came up for hearing on 1912/2014 and (ho
Hon'ble High Court issued notice and granted add interem
relief as prayed in prayer clause B which was for the stay of
the trial RCC no. 147 of 2002. and hence during the
pendency of the transfer petition all the proceedings
against the petitioner were stayed'the copy of the order
datecLlQ/_]_?_/_Q_(_)li and final order passed on 9" july 2021

at annexed herewith as ANNEXURE A and ANNEXURE B

2. It is further humbly submitted that PIL No. 25/2014
was filed before the Nagpur Bench of the Bombay High

Court. By an order dated 23/12/2014, the Hon'ble Court

observed that “the learned government pleader, on
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instructions from the public prosecutor appearing before

-

the trial court, makes a statement that the trial of the
absconding accused and the trial would procced
expeditiously insofar as the the other accused are
concerned” the Hon'’ble High Court directed the Court of
the Chief Judicial Magistrate, Nagpur, to expedite the trial
within a period of one year. The copy of the same dated

23/12/2014 is annexed here with as ANNEXURE- ‘C’.

¢ It is further submitted that in the same PIL No.
25/2014, by an order dated 06/04 /2018, the Hon'’ble Court
granted an interim order in favor of the petitioner in a
transfer case. The Court clarified that this order would not
hinder the learned trial judge from proceeding with the trial,
except in the case of Sanjay Hariram Agarwal, where a
separate order was passed by the learned Single Judge of
the Hon'ble Bombay High Court. The relevant para is quoted

here in below: -
“CORAM: B.R Gavai and M.G Giratkar, JJ

Date- 06/04/2018



¢ A

4. We therefore clarify that the said order would
not come in the way of learned trial judge to
conduct the trnial, except against the person in
whose case the order is passed by the learned

single judge of this court at Bombay.”

4, From the aforesaid order, it is evident that the
petitioner’s trial was separated from that of the other
accused, whose trial was directed to proceed. At this stagc.
the learned trial court should have assigned a fresh case
number to the split-up matter and entered it in the relevant
register. In instances where a split-up case remains pending
for an extended period, and efforts to secure the presence of
the accused have failed while the trial of the other accused
has concluded, the matter should be transferred to the

register of long-pending cases. However, as per the records.
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no such action has been taken despite the directions of the

Hon'ble Bombay High Court.

S. That the Hon’ble Bombay High Court, Nagpur Bench
in the same PIL vide order dated 04/10/2019 has directed

as under which is quoted herein below;

“the record and the proceedings of criminal case
no. 147/2002 (Crime no. 101/2002 registered with the
police station Ganeshpeth, Nagpur) be called
immediately and placed before the court of CJM Nagpur,
so that the trial of the case except against the accused
(Sanjay H Agarwal) whose trial has been stayed by the
learned single judge al Mumbai proceeds further in
compliance with the directions given many times by this
court earlier. If any record of the criminal case pending
against said Sanjay Hariram Agarwal would be
required by Mumbai court, the learned CJM shall
separate that part of the record which pertains to the
said accused and send it to Mumbai court. Special
Bailiff be deputed for bringing the record and

proceeding. “ t,\
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The copy of the order dated 04/10/2019 is annexed

herewith ANNEXURE- D

6. It is further humbly submitted that on 14/11/2019
the Learned Trial Judge passed the order after hearing the
objection of the accused and on framing of the charge as

below order,

“1. All the objections raised on behalf of the accused
persons on the point of framing of charge along with

prayer to discharge the accused is hereby rejected.

2. The matter shall be proceeded ahead as against
accused persons excluding accused no. 3 Sanjay
Hariram Agarwal and accused No. 10 Kanan Vasant

Mewawala who appears to be absconding since

long."”

The copy of the order dated 14.11.2019 is annexed

herewith as ANNEXURE - E.

7. In view of the aforesaid order, the petitioner was treated

as an absconding accused in RCC No. 147/2002, and no

charges were framed against him. The trial proceeded
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exclusively against the other accused and culminated in a
Judgment dated 22.12.2023 by the learned CJM, Nagpur.
After the conclusion of the trial and disposal of RCC No.
147 /2002, the petitioner’s trial should have been assigned a
scparate case number, based solely on the chargesheet and
documents relevant to him. However, in a shocking and
improper manner, the trial court is attempting to continue
proceedings against the petitioner under the same RCC No.
147 /2002, relying on the entire record from that case
without providing a copy of the split-up chargesheet, which
is both illegal and unjust. The petitioner approached the Ld.
Trial Court vide Application to direct the prosecution to file
split charge sheet against the petitioner. The Ld. Trial Court
vide order dated 16.04.2024 rejected the application on the
ground that there is no substance and is not warranted. The
copy of the order dated 16.04.2024 is annexed herewith as

ANNEXURE -F.

8. Aggrieved by the order dated 16.04.2023, the petitioner

filed Criminal Revision No. 118 of 2024 before the learned

Sessions Judge, Nagpur. The copy of the rcvisionk

'Y

-

L

BN

Zo.



application no. 118 of 2024 is annexced herewith as

ANNEXURE -G.

9. However, by an order dated 18.11.2024, the learncd
Sessions Judge dismissed the revision and imposed a cost
of 220,000 on the petitioner. the copy of the order dated

18.11.2024 is annexed herewith as ANNEXURE -H.

10. That, the petitioner being aggrieved by thé order dated
18.11.2024 passed by the learned Sessions Court and
having no other alternative remedy, the petitioner has
approached this Hon'ble Court under Articles 226 and 227

on the following grounds:

GROUNDS

a) It is submitted that the petitioner has been deniced the
opportunity to defend himsell adequately. The {rial
against the other accused was conducted with proper
framing of charges and opportunities for cross-
examination. The petitioner, however, has not been

Sa afforded the same rights, thereby violating the

principles of natural justice. The petitioner must he
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provided a fresh trial, distinct from the previous
proceedings, ensuring a fair hearing as mandated by
law, That, the charges are framed against the other
accused by giving the proper opportunity. The
examination chief of the prosecution was conducted in
front of the other accused. The other accused has
observed the examination-in-chief, of the deponent
during the examination-in- chief and consult with the
council for the preparation for the cross examination.
This opportunity needs to be given to the petitioner
also.

b) It is submitted that the allegations against the

petitioner differ significantly from those against the co-

accused. While the charges against the co-accused
have already been adjudicated, the petitioner’s
involvement, as per the prosecution’s case, pertains to
separate acts that require independent assessment.
Proceeding with the trial based on the same record
undermines the petitioner’s right to be tried solely on

the cvidence relevant to him. The petitioner has
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cooperated with the investigating authoritics
throughout the proceedings. Unlike some of the co-
accused, who were absconding or uncooperative, the
petitioner’s actions have always supported the
investigation. Treating the petitioner similarly to the
co-accused and denying him a scparate trial 1s unjust
and overlooks his distinct role. The continuation of
proceedings based on the same charges and cvidence
against the co-accused creates a significant risk of
prejudice. The petitioner faces the possibility of being
unfairly judged based on evidence that pertains to the
other accused, rather than his own alleged actions. A
fair trial requires that the petitioner’s casc be
considered independently, with separate evidence and
witnesses.

c) It is further humbly submitted
the Hon'ble Bombay High Court had directed
the separation of the petitioner’s trial. Despite
these directions, no f{resh trial number was

assigned, and the trial court has continued




ii.

[2-

proceedings in the same case file, contrary to
the guidelines laid down by the Hon'ble Madras
High Court in H. Arun Basha v. State, Criminal

O.P. No. 28952 of 2018 as following:

The following guidelines can be kept in mind

while dealing with cases of absconding accused.

i. Where the Court has issued process for the
appearance of an accused and the same could not
be served and if the Court is satisfied that the
accused is in abscondence, the Court may, after
having waited for a reasonable time, proceed

under Section 82 ofthe  Cr.P.C.

If the case involves a single accused against
whom proceedings have been initiated wunder
Section 82 of the Code, the Court shall shift the
case from relevant register to the register of long

pending cases.

iii. When there are several accused persons in a case

and only some of them have appeared or have
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been produced before the Court and if the Court is
satisfied that the presence of other accused
cannot be secured within a reasonable time,
having due regard to the right of such of the
accused in attendance to have the case against
them enquired into or tried without delay, the

Court may split up the case if it is satisfied that
such splitting up will cause no prejudice either to
the prosecution or to the accused in attendance
and proceed with the enquiry or trial as regards

the accused who are in attendance.

tv. While splitting up the case as referred to in (iii),
the Court shall assign a fresh number to the split
up case relating to the absconding accused and
enter the same in the relevant register of the

http://www.judis.nic.in  current year.

v. In a case exclusively triable by a Court of session,
when there are several accused persons and only
some of them have appeared or have been

produced before the Court, the Magistrate
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Court shall follow the same procedure multatis
mutandis till the stage of splitting up of case,

as provided in clauses (i) to (iv).

vi. The Magistrate Court shall thereafter comply with
the prouisions of Section 207 or Section 208, as
the case may be, insofar as the accused in
attendance and commit the case to the Court

of Sesston.

vil. The Sesstions Court shall be reported about the
split up of the case and the Sessions Court shall
assign a number to the split up case, enter the
same in  the sessions Register and communicate
the number to the Magistrate Court forthwith.
The Magistrate Court shall also indicate this
number in brackets along with the fresh number
assigned to the split up case relating to the

absconding accused.

viil. As and when the absconding accused appears

and is produced before the Magistrate Court, the
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Magistrate Court shall comply with clause (vi] and
while committing the case to the Court of Session
shall indicate the number assigned by the

Sessions Court for the split up case.

ix.Clauses (i) to (vii) above shall apply, as far as may

be to cases where an accused person has

appeared, but has subsequently absconded.

x. If the accused has absconded after committal of
the case, the Sessions Judge shall follow the

same procedure under clauses (i) to (iv)."

d) I It is submitted that proceeding with the trial against the
petitioner under the same RCC No. 147 /2002 and relying
on the entire record from the trial of the co-accused creates
a significant risk of prejudice. Given that the petitioner’s
charges are distinct from those of the other accused, using
the same evidence and witness statements risks conflating
the two cases, which could unfairly influence the outcome
of the petitioner’s trial. The petitioner has not had the

opportunity to cross-examine the witnesses in the context
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of his own case, as the co-accused were able to observe
and consult on the examination of witnesses.

It is further respectfully submitted that it is well-
established law, as affirmed in State of Kerala v. Joseph
(2014) 16 SCC 385, that the evidence from one case should
not be considered for another case. Similarly, in Naga
Muttu v. Raju Bhai (2018) 7 SCC 743, the Court observed
that evidence recorded in a criminal trial against one
accused is strictly confined to the culpability of that
accused and cannot be used in the trial of a co-accused,
even if they are charged with the same offence. This
principle ensures that each accused is tried based on the

evidence relevant to their individual case and not

influenced by the proceedings or evidence relating to others.

It is respectfully submitted that the imposition of a cost of
220,000 on the petitioner by the learned Sessions Judge,
Nagpur, in its order dated 18.11.2024, is manifestly unjust
and improper. The petitioner approached the Sessions
Court through a criminal revision petition to seek a remedy

against the rejection of his application by the trial court,

q

T GF Y
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which sought to address crucial procedural lapses
regarding the splitting of the trial and the handling of the
charge sheet. The petitioner, in good faith, invoked the
legal process to assert his rights and to ensure that the
trial against him is conducted in accordance with the law
and with due regard to principles of fairness and justice.
The imposition of costs, especially in a cas¢ where the
petitioner has only sought to ensure that his trial is
handled separately, as mandated by the Hon'ble High
Court’s order, penalizes him for attempting to assert his
legal rights. The petitioner did not act in bad faith or with
the intent to delay or hinder the proccedings but rathoer
sought to correct procedural errors that would otherwise
result in prejudice against him. Moreover, the petitioner is
not responsible for the delay in the proceedings or the
failure to follow due process by the trial court. The learned
Sessions Judge failed to consider the fact that the
petitioner was merely seeking an opportunity to defend
himselfl in a separate trial, which is a right guarantccd

under the law. The imposition of costs in  such
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-
circumstances appears punitive, without a justifiable basis,
and should be reconsidered. The petitioner’s action in filing
the revision petition was an exercise of his legal right, and
penalizing him in this manner undermines the principle of
access to justice. Therefore, the imposition of costs should
be set aside, as it is Iinconsistent with the f{air
administration of justice.

It is further respectfully submitted that in compliance with
the directions issued by the Hon'ble High Court, the
sessions trial was separated, and the Hon'ble Court
specifically directed that the documents pertaining to the
petitioner be separated and sént to the Mumbai Court for
the conduct of his individual trial. Similarly, in the trial of
other accused, the trial court examined witnesses in the
presence of those accused, thereby granting them the
opportunity to observe the proceedings and evidence being
recorded against them. This right to witness and respond
to the evidence presented is an essential component of a

fair trial, as it ensures that the accused have the
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opportunity to challenge and cross-examine witnesses in
real-time,
h) In the present case, the petitioner is entitled to the same
opportunity to effectively participate in the trial. To ensure
a fair and just process, it is crucial that the petitioner is
provided with the relevant documents, statements, and
evidence specific to his case. The prosecution must furnish
a separate list of witnesses it intends to examine, along
with the documents it wishes to exhibit, so that the
petitioner may have the opportunity to prepare his defense
adequately. The learned trial court and the sessions court
have failed to interpret the concept of a split chargeshect
correctly. The term "split" should be understood as the
initiation of a new, separate trial against the petitioner, as
directed by the Hon'ble High Court, rather than continuing
the proceedings under the same trial number. This new
trial must be conducted independently, ensuring that the
petitioner is afforded the proper legal opportunities Lo
oo, contest the case, as outlined by the apex court’s guidelines

for a fair trial,
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11.. The petitioners submit that he has not filed any other
petition regarding the same subject matter in this court,
before the Supreme Court of India, or before any other court,
12. The petitioners submit that there is no other
alternative remedy available to the petitioners except to
approach this Hon'ble Court by filing the present writ

petition.

13. That the petitioners undertake to supply the translated
copy of the documents in Marathi and typed copies of other

documents as and when directed by this Hon’ble court.

14 . The Petitioners have filed documents as per the list and

crave leave to file more during the hearing.

HENCE THIS PETITION
PRAYER:-
It is, therefore, most humbly and respectfully prayed
before this Hon'ble Court that, it may be pleased to: -
i. quash and set aside the order dated 18/11/2024
passed by the learned Additional Sessions Judge-12,

Nagpur, in criminal revision no. 118/2024, and order

cAL |
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iv.
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dated 16.04.2024 passed by the 2nd A.C.J.M, Nagpur
in R.C.C no. 147/2002.

By considering the order dated 04/10/2019 by Hon'ble
Division Bench High Court at judicature at Bombay,
Nagpur Bench, Nagpur in Civil application no. 1701 of
2019 in PIL no 25/2014 at page no. 10 of that order,
direct the respondent to supply the relevant document
and statements pertaining to petitioner and list of
witnesses to the petitioner for the proper adjudication
and for fair u;'.ai‘l’:f the petitioner.

Stay to the proceeding vide R.C.C. No. 147 of 2002
pending before the 2"¢ Addl. Chief Judicial Magistrate,
Nagpur till disposal of this Writ Petition.

To call for the records and proceedings in case no.
RCC no. 147 /2002 from the Hon’ble Add.CJM, Nagpur

and to pass any other relief as this Hon’ble court may

deem fit and proper.

NAGPUR

e

NDATE 02.12.2024
)

COUNSEL FOR PETITIONER
(ADV. SAGAR LAMBAT)
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SOLEMN AFFIRMATION

|, Sanjay Hariram Agrawal, aged about 58 Years,
Occ. Business, R/o 7, Hari Seva Street, Kidderpore
Kolkata , (West Bengal) the petitioner herein, do hereby
take oath and state on solemn affirmation as under that the
present matter has been drafted by my counsel as per my
instructions. That, | say that the statements made in
paragraphs No. 1 to {4 are read over to me and explained
in vernacular. | say that so far as they relate to the facts
of the case, are true to my personal knowledge.
Hence, verified and signed on thisozvday of pecember
2024, at Nagpur,
é'k‘\ N T

DEPONENT

oz [2]24

| know & R§ontify the deponent ( 7

gaqu - H Ajg\qaﬁ-u.p M

ADVOCATE

(Saa,w i Lamb*} ) \
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IN THE HIGH COURT OF JUDICATURE AT BOMBAY;
NAGPUR BENCH, NAGPUR

CRIMINAL WRIT PETITION NO, /2024

PETITIONER: - Sanjay Hariram Agrawal

(Org. Applicant)

VERSUS
RESPONDENT: - State of Maharashtra
{Org. Non Applicants)
LIST OF ANNEXURE

Sr. Anne. Particulars Date Page No,

NO. !

o 'True copy of order| 19.12.2014
' passed by the Hon'ble | 27—'
High Court of |
Bombay, in Criminal
Application No. 628 of
2014. |

2 B |True copy of order| 24.06.2021
' passed by the Hon'ble 2892
' High Court of

Bombay, in Criminal
Application No. 628 of
| ‘ 2014.

!

‘ 3| € !Tme copy of order 23'12'2014]?4‘-_7{
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passed by this Hon'ble
Court in P.LL. No.25
of 2014

True copy of order
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1 905.APPLN.628.14
IN THE HIGH COURT OF JUDICATURE AT BOMBAY

CRIMINAL APPELLATE JURISDICTION

CRIMINAL APPLICATION NO. 628 OF 2014

Sanjay Hariram Agarwal .. Applicant
Versus
The State of Maharashtra .. Respondent

Mr.Niteen Pradhan i/b Ms.S.D.Khot, Advocate for the Applicant,
Mrs.M.R.Tidke, APP for the Respondent - State.

CORAM : ABHAY M. THIPSAY, J.
DATED : 19" December, 2014,

BC.:

1 Issue notice to the respondent, returnable on
14/01/2015.

2 Ad-interim order in terms of prayer clause (h) 1ill
then.

3 Mrs.M.R.Tidke, the learned APP waives service on

behalf of the respondent-State.
(ABHAY M.THIPSAY, J)

N Uploaded on - 2001272014 . Downloaded on - L0410 40.47



" cnappﬁzammoc
IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CRIMINAL APPELLATE JURISDICTION

CRIMINAL APPLICATION NO. 628 OF 2014
WITH
INTERIM APPLICATION NO.63 OF 2020 IN CRI.APPLN NO.628/2014

State of Maharashtra ... Applicant
In the matter between
Sanjay Hariram Agrawal ... Applicant
Vs.
Omprakash Baburao Kamdi & Ors. ... Respondents
WITH
CRIMINAL APPLN.889 OF 2019 IN CRLAPPLN. NO.332/2015
WITH
CRLAPPLN.NO.332 OF 2015 IN CRLAPPLN.NO.624/2014
WITH
CRLAPPLN. NO.,333 OF 2015 IN CRLAPPLN.NO.624/2014
WITH
CRIMINALAPPLICATION NO. 624 OF 2014
Wardha District Central
Co-operative Bank Ltd. ... Applicant
[n the matter between
Sanjay Hariram Agrawal ... Applicant
Vs.
The State of Maharashtra ... Respondent
WITH .
CRIMINAL APPLICATION NO. 625 OF 2014
WITH
CRIMINAL APPLICATION NO. 626 OF 2014
WITH
CRIMINAL APPLICATION NO. 627 OF 2014
© WITH
INTERIM APPLN.NO.322 OF 2015 IN CRLAPPLN.NO.629 OF 2014
WITH

CRIMINAL APPLICATION NO. 629 OF 2014
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Suresh Shivajirao Kale . ... Intervenor
In the matter between
Sanjay Hariram Agrawal ... Applicant
Vs.
The State of Maharashtra & Ors. ... Respondents
WITH
CRIMINAL APPLICATION NO. 630 OF 2014
WITH
CRIMINAL APPLICATION NO. 631 OF 2014
WITH
CRIMINAL APPLICATION NO. 1022 OF 2014
Sanjay Hariram Agrawal .« Applicant
Vs.
The State of Maharashtra \ ... Respondent
WITH
CIVIL PUBLIC INTEREST LITIGATION NO. 15 OF 2020
WITH
INTERIM APPLICATION NO.2250 OF 2020 IN CIVIL PIL NO.15/2020
Sanjay Hariram Agrawal ... Applicant
In the matter between
Omprakash Bhaurao Kamdi & Ors. ... Petitioners
Vs.
The State of Maharashtra Ors. .+, Respondents

Mr.Niteen Pradhan with Ms.Shubhada Khot, Ms.Ameeta Kuttikrishnan,
Mr.Aditya Lasaria, Ms.Tanvi Tapkire, MrAmey Mahadik, MrAnthony
Nadar for the Applicants in IA No0.63/2020 in APPLN/628/2019 and
connected matters.

Mr.A A Kumbhakoni, Advocate General with MrP.PKakade, GP with
Ms. A A.Purav, AGP with Mr.Akshay Shinde “B" Panel Counsel with
MrA.R. Patil, Addl. PP. for the Respondent-State in LA. No. 602020
alongwith all connected Criminal Applications.
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Mr.B.B.Tiwari for Respondent No.4 in APPLN/624/2014,

Ms.G.M.Dubash for Respondent No.5 - Breach Candy Hospital Trust in
APPLN/626/2014.

Mr.D.H. Sharma with Mr.Prateek D. Sharma for Respondent Nos. 5 to 7, 9,
11 to 13 in Criminal Application No. 627 of 2014.

Mr.Girish Purohit for Respondent Nos.4, 5 & 7 in APPLN/628/2014.
Mr.Abhijeet Desali with Surbhi Agarwal with Ms.Apurvi Joshi with
Ms.Chandni Sachade for Applicant-Respondent No.2 — Wardha Bank in
APPLN/889/2019 and APPLN/333/2015.

Mr.Pramod Patil with Komal Mestry i‘b PNP & Associates for Respondent
No.8 - Osmanabad DCC Bank in APPLN/1022/2014.

Mr.D.D.Patil i/b Mr.D.S. Patil for Respondent No.11 — Suvamayog Sahakari
Bank Ltd. in APPLN/629/2014,

Ms.Neha Bhide for Respondent Nos.2, 4, 7, 12, 14 and 16 in
APPLN/630/2014.

Mr.Sanjiv Sawant with Rutu Pawar for Respondent Nos 4, 6, 7, 9 & 10 in
APPLN/631/2014.

Mr.Joe Carlos for Respondent in C.A.No.628 of 2014.

Mr.Pralhad Paranjape with MrManish Kelkar with Druti Datar for
Respondent No.2 in C.A.No.628 of 2014,

Mr.Surel Shah with Mr.Rahul Kasbekar for Respondent No.5 in C.A.No.629
of 2014.

Mr.S.P.Bhandarkar, Senior Advocate in Civil PIL No.15 of 2020 with
[A.No.2250 of 2020,
CORAM : A A. SAYED &
MADHAY J. JAMDAR, JJ.

DATE OF RESERVE : 24TH JUNE, 2021
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DATE OF PRONOUNCEMENT : - 9TH JULY, 2021

JUDGMENT (PER MADHAV J. JAMDAR, J.)

1. The Applicant, who is the original accused in various criminal cases
pending in various Courts, namely, Mumbai, Wardha, Nagpur, Pune and
Osmanabad has filed above referred nine Criminal Applications under
sections 482 and 407 of the Code of Criminal Procedure, 1973 (hereinafter
referred to as “"Cr.P.C,, 1973") inter alia seeking transfer of these cases to
the Competent Court in Mumbai for its mial in accordance with law. The
details of all these cases are as under :

Criminal C.R.No. Case No. and Court Offence Status of
Application,  Police punishable | Applicant
No. station N under sections
624/2014 ' 83/2005 and|C.C.No412/PW/2007 1409, 420, 34 Accused
13/2005 Add.Chief IPC No.2
Santacruz | Metropolitan
police Magistrate, 47" Court,
station Esplanade, Mumbai. |
625/2014 |C.R.No.B81/2 C.C.N0.324/P/2002 409, 420,| Accused
Y 002 Add.Chief riw.120(B) of No.3
| LTMarg |Metropolitan \IPC
| police 'Magistrate, 47* Court,|
station, Esplanade, Mumbai.
Mumbai
626/2014 |C.R.No.50/2 |C.C.No.1S7/PW/2007 |409, 465, | Accused
004 Add.Chief 120(B) of IPC | No.1
E.O.W. Metropolitan
Mumbai Magistrate, 47* Court,
C.R.No.298/ | Esplanade, Mumbai.
2004
Santacruz
police
station
1627/2014 |CR.110 of |C.C.N0.573/2002 406, 409, 420 1/ Accused |
a Uploaded on - 120772027 = Downioaded on < IMON202T 12.16:52
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2002  and|Chief Judicial | w. 34 [PC No.1

No.124/2002 | Magistrate, Wardha

Wardha

Police

Station il B
628/2014 | C.R. C.C.N0.147/2002 406, 409, 468, Accused

No.101/2002 | Additional Chief|{471 rv/w. 120-B|{No.3

(Original  |Judicial  Magistrate, |r/w. Section 34

C.R.  No./Nagpur of IPC

97/2002 of

Ganeshpeth

Police |

Station, l

Nagpur. |
6292014 | C.R. No. 65/C.C.N0.357/2002 406, 409, 420, Accused

of 2002 J. M. FC, Shivajijr/w.340fIPC |No.l

Vishrambag | Nagar, Pune.

Palice , |

| Station, ’

Pune

6302014 |CR. No. 75

C.C.No.847/2003

406, 409, 420, Accused

of 2002 Chief Judicial 468, 34, 120B No21 |
City Kotwali| Magistrate, Amravati |of IPC |
Police
Statlon, ‘
 Amravat |

631/2014 C.R.No. C.C.No.498/2002 465, 467, 468, Accused
10272002 | Judicial  Magistrate|471, 406, 408, No.20
Pimpri First Class, Pimpri,| 420,34 of IPC |
‘Police ’Pune '
' Station, ‘

; | Pune |

' 102272014 | C.R.No0.45/2 |C.C.N0.398/2002 406, 409, 420, Accused
1002 of EOW | Chief Judicial | 468, 471 No.7
(Original | Magistrate, r/w. Section 34
§C.R. No. Osmanabad IPC
|158/2002. |
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2.  We have heard Mr.Niteen Pradhan, leamed Counsel appearing for the

Applicant, Mr.AA.Kumbhakoni, leamed Advocate General for the
Respondent — State of Maharashtra, Mr. B.B.Tiwari, leamed Advocate
appearing for Respondent No.4 in Criminal Application No.624 of 2014 and
Mr.D.H.Sharma, leamed Advocate appearing for Respondent Nos.4 to 7, 9,
11 to 13 in Criminal Application No.627 of 2014,

3. At the outset we note that both Mr. Niteen Pradhan, learned Counsel
and Mr. A. A. Kumbhakoni, the leamed Advocate General advanced
submissions by referring to the facts of the Criminal Application No. 628 of
2014,

4,  MrNiteen Pradhan, leamed Counsel contended that transactions
which are the subject matter of all these Criminal cases had taken place at
Mumbai and, the.refore, the Courts at Nagpur, Wardha, Pune, Amravati and
Osmanabad have no jurisdiction to conduct the trial of these cases. He
mainly relied on section 181(4) of the Cr.P.C., 1973. He relied on several
judgments of this Court as well as of Hon'ble Supreme Court. He submitted
that alleged offence is of criminal misappropriation or of criminal breach of
trust and entire transaction had taken place in Mumbai and, therefore, as
per section 181(4) of Cr.P.C., 1973 the Court within whose local jurisdiction
the offence was committed has jurisdiction to conduct trial and, therefore,
Court at Mumbai exclusively has got jurisdiction to deal with these cases,
He has very heavily relied on the Full Bench judgment of this Court reported
in AIR 1930 Bom 490 = 32 BLR 1195 in re Jivandas Savchand.

5. Mr.Niteen Pradhan, leamed Counsel submitted that the Applicant was

Chafrman and Chief Executive Officer of M/s.Home Trade Ltd., a company
registered under the Companies Act, 1956 (hereinafter referred to as the

¢ Uploaded on - 12072027 e Dowrvosded an - 1072021 1221652 =
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“sald company™). The sald company was engaged in business of Stock and
Securities, Brokering and Trading. The said company was member of
National Stock Exchange of India (hereinafter referred to as “NSE”) and
of Bombay Stock Exchange of India (hereinafter referred to as “BSE”) and
also of Pune Stock Exchange (hereinafter referred to as “PSE"). He
submitted that the transactions which are subject matters of the above nine
criminal cases have taken place in city of Mumbai wherein the Government
of India Securities were offered, sold and purchased. The contract notes were
executed and issued by the said company as a member of NSE in city of
Mumbai. The money transactions have also taken place in Mumbai. He
submitted that the respective charge-sheets in said nine cases were filed with
respect to offences under sections 406, 409, 468, 471, 120B read with 34 of
the Indian Penal Code (hereinafter referred to as “IPC").‘

6. h;r.Nneeandhan,d:eleamedComselsmmlneddmmesaid
«company had entered into few transactions relating to Government of India
Securities with Nagpur District Central Co-operative Bank Lid. (hereinafter
referred to as “NDCCB™). He submitted that there was delayed delivery of
Rs.125.60 crores 1o NDCCB and, therefore, the FIR was lodged. He
submitted that the then Chairman of NDCCB - Sunil Babashed Kedar
lodged FIR bearing CR.N0.97 of 2002 at Ganeshpeth police station,
Nagpur for the offence punishable under section 406, 420 read with 34 of
[PC against five companies including said company on 25/04/2002. He
submitted that in the meanwhile the Special Auditor was appointed to
investigate the affairs of NDCCB and Special Auditor concluded that the
management of NDCCB was also responsible and lodged FIR on
29/04/2002 bearing C.R.N0.101/2002 at Ganesh Peth police station, Nagpur
against the then Chairman ~ Sunil Kedar and the then General Manager -
Ashok Nange and others. He submitted that investigation in both crimes

=i Uplowdied on - 12072021 1 Downlonded on - 12072021 1Z10:862
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ie. C.R.N0.97/2002 and C.R.N0.101 of 2002 was conducted by CID,

Nagpur Unit and thereafter charge-sheet was filed in the Court of leamed
Judicial Magistrate, First Class No.l, Nagpur clubbing both FIRs and the
Applicant was arrayed as Accused No.3. The said case is numbered as
C.C.No.147 of 2002 for the offences under sections 406, 409, 468, 471,
120-B and 34 of IPC. He submitted that initially case relating to Nagpur
District Co-operative Bank Ltd. and Osmanabad District Central Co-
operative Bank Ltd. were investigated by EOW, Mumbai and after almost
entire investigation was completed, the investigation was transferred to
Nagpur police and Osmanabad police respectively and thereafter charge-
sheets were filed in respective courts, He also pointed out factual position
regarding above remaining eight cases. He submitted that all those cases
are pertaining to delayed delivery of Government of India Securities. He
submitted that all transactions were entered into at Mumbal. The contract
notes pertaining to transactions were executed at Mumbal The
consideration amount of District Co-operative Banks  from Wardha,
Nagpur, Amravait, Osmanabad, Mumbai and Pune were paid and received
in Mumbai. He submitted that all securities transactions were routed
through existing bank accounts of these District Co-operative Banks at
Maharashtra State Central Co-operative Bank, Fort Branch at Mumbai.

7. Mr.Niteen Pradhan, the leamed Counsel further submitted that the
financial transactions have taken place from the bank accounts held by the
Complainant and the Accused which are in Mumbai and many witnesses are
common in all cases and are from Mumbai and, therefore, he prayed that all
the cases be transferred to the Competent Court in Mumbai and be tried in
accordance with law. He submitted that monies were transferred from the
said Mumbai accounts and securities were  also transferred by the
Applicant through  his brokering companies/entities in Mumbai. He

ur Uploaded on  « 12072021 i Dowrdosded an - 1307/2021 121882 =
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submitted that the said transactions are covered by the Regulations framed

by the NSE, Mumbai. He submitted that in view of provisions of section
181(4) of Cr.P.C. the jurisdiction for registration of offence, investigation
and consequent trial is in Mumbai. He pointed out several orders passed by
this Court in above Criminal Applications. He pointed out several orders
passed in PIL N0.25/2014 which was filed before Nagpur Bench of this
Court.

8. Mr.Niteen Pradhan, the leamed Counsel relied on the judgment
reported in (1988) 2 SCC 602 in A.R.Antulay vs. R.S.Nayak and Anr. He
submitted that the said judgment deals with effect of mial held without
jurisdiction. He submitted that the trial conducted by various Courts wt§lde
Mumbai are being conducted illegally and without jurisdiction. He relied
on the judgment reported in (1992) 1 SCC 534 in case of Smt. Shrisht
Dhawan vs. WsSlww-&'odms and more particularly on paragraphs 19 of
the said judgment wherein it has been held that mistake of fact in relation
to jurisdiction is an emor of jurisdictional fact. No statutory authority or
Tribunal can assume Jurisdiction in respect of subject matter which the
statute does not confer on it and if by deciding erroneously the fact on
which jurisdiction depends the Court or tribunal exercises the jurisdiction
then the order Is vitiated. Error of jurisdictional fact renders the order ultra
vires and bad. He relied on several other judgments, the reference to
relevant judgments will be made as and when necessary.

9. Mr.Kumbhakoni, leamed Advocate General, on the ather hand
submitted that real issue involved in the present matter is not whether
Criminal Courts situate at Mumbai has jurisdiction to entertain, try and
decide all above referred criminal cases but real issue is whether respective
Criminal Courts where the trials  are presently being conducted have

2 Uploaded an - 1207/2021 =i Downloaded on - 13072021 1216582
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jurisdiction to continue with those mials. The leamed Advocate General

submitted that all these cases are dealing with District Central Co-operative
Banks and such banks have limited jurisdiction only to extent of said
District. Such banks cannot give loan to persons outside the District. He
submitted that Nagpur District Central Co-operative Bank Ltd. cannot give
loan to person who is residing outside area of operation of said bank. He
submitted that every District Central Co-operative Bank has account in
Maharashtra State Co-operative Bank at Mumbai and, therefore, it cannot be
termed that entire transaction had taken place in Mumbai, He submitted that
money paid to the Applicant through Bank which is in Mumbai has no
relevance  as the money has come from Nagpur and therefore, the
contention that the Court In Mumbai has exclusive jurisdiction is without
any basis. He submitted that accused delivered certain documents terming
them as securities at Nagpur and the said securities were found to be Y
forged and merely photocopies of said securities were submitted with the
NDCCB. He submitted that original securities were never delivered. He
submitted that the Chairman of NDCCB is main accused and he committed
offence at Nagpur. He submitted that said Chairman in collusion with other
accused committed the said offence.

10.  The learned Advocate General submitted that most of these criminal
cases are nearing completion. He submitted that section 181(4) of Cr.P.C.,
1973 applies to all these cases. He submirted that Full Bench judgment of
this Court in re Jivandas Savchand (supra) has no application since it was
delivered when section 181(2) of the Code of Criminal Procedure, 1878
(hereinafter referred to as Cr. P.C., 1878), was In operation and the said
section and Section 181(4) of Cr.P.C., 1973 are not pari materia and there
are material changes in both the provisions. He relied on the judgment
reported in (2001) 1 Mh.L.J. 407 in Pratiraksha Mazdoor Sangh,

1 Uploaged on - 12072027 2 Downloaded on - 13072021 121862 =
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Jalgaon vs. State of Maharashtra and Others more particularly on

paragraphs 9 and 17 of the said judgment o contend that Full Bench
judgment in the matter between re Jivandas Savchand (supra) is no more
good law as substratum i.e. very basis of said judgment does not exists.
Relying on the said judgment, he submitted that provisions of statute after
its amendment are to be read and construed with reference to new
provisions and not with reference to the provisions which originally existed.

11.  Mr.Kumbhakoni, learned Advocate General has relied on the relevant
portion of Forty-First Report of Law Commission of India by which
amendment to section 181(2) of Cr.P.C. 1878 was proposed. The Forty-First
Report was published in September 1969. He also relied on judgment
reported in (2007) 5 SCC 786 in case of Asit Bhattacharjee vs. Hanuman
Prasad Ojha and Others.  He submitted that section 178 Cr.P.C., 1973
clearly provides that even if a part of cause of action arises within
jurisdiction of the police station concerned situate within the jurisdiction of
the Magistrate  empowered to take cognizance under section 190 (1)
Cr.P.C.,1973 then such Court will have jurisdiction to make investigation.
He relied on the judgment reported in (2001) 9 SCC 432 in the matter
between CBI vs. Braj Bhushan Prasad and Others and particularly on
paragraphs 38 and 39 of the said judgment.  He submitted that as per
section 181(4) inter alia the Court within whose local jurisdiction any part
of the property which is the subject of the offence was required to be
returned  or accounted for, by the accused will have jurisdiction and,
therefore,  submitted that respective Courts dealing with these criminal
cases will have jurisdiction. He further relied on the judgment of the
Hon’ble Supreme Court reported in 2012 (3) SCC 132 in Lee Kun Hww,
President, Samsung Corporation, South Korea and Others. He submitted
that with respect o offence of criminal misappropriation or of criminal
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breach of trust inter alia the Court within whose local jurisdiction, the

whole or a part of the consideration were required to be retummed or
accounted for would have jurisdiction in the matter and, therefore, he
submitted  that respective Courts have jurisdiction to deal with the
respective cases. He relied on the judgment of this Court reported in 2016
SCC Bom online 1574 in the matter between Evangelical Alliance
Ministries Trust and Others vs State of Maharashtra and Anr. wherein
the Full Bench judgment in re Jivandas Savchand  dated 18th July, 1930
was considered and it is specifically observed that the said Full Bench
judgment was on the basis of the then applicable provision and the provision
of law has been amended. He, then, submitted that the respective Courts
dealing with all the aforesaid nine criminal cases are having jurisdiction,
He further submitted that some of these criminal cases are nearing
completion and, therefore, at this stage the transfer of cases as sought by
the Applicant be not granted.

12.  Shri B B Tiwari, leamed Advocate appearing for Respondent No.4 in
Application No.624 of 2014 relied on the judgment of the Hon'ble Supreme
Court reported in (2020) 10 Supreme Court Cases 92 in the matter
between  Kaushik Chatterjee vs. State of Haryana and Others more
particularly on paragraphs 38 and 40. He submited that territorial
jurisdiction can depend on facts established through evidence. Relying on
the said judgment, he submitted that all these questions are required to be
raised before the Court trying the offence and such Court is bound to
consider  the same. He relied on the depositions recorded in Regular
Criminal Case No0.147 of 2002 pending in the Court of Additional Chief
Judicial Magistrate, Nagpur and submitted that as per the said oral evidence
it is very clear that the transaction has taken place in Mumbal and, therefore,
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it is necessary to transfer the trial of the said cases to the city of Mumbai.

13. Mr.D.H.Sharma, leamed Advocate appearing for Respondent Nos.5 to
7,9, 11 to 13 in Criminal Application No0.627 of 2014 submitted that the
said Criminal Application is conceming transfer of Regular Criminal Case
No.573 of 2002 from the Court of the learned Chief Judicial Magistrate,
Wardha to the Competent Court at Mumbal.  He submitted that he is
opposing the prayer for transfer of the case. He submitted that the trial of the
said Regular Criminal Case No.573 of 2002 has progressed substantially
and, therefore, the trial be not ransferred. He further submitted that the
Directors of said bank, namely Accused No.2 and Accused No.4 Le. present
Respondent Nos.2 and 4 had moved similar Application before the leamed
Chief Judicial Magistrate, Wardha to transfer the case and said Application
was rejected on 9 January, 2013 and Criminal Application No.2 of 2013
moved before the Nagpur Bench of this Court challenging said order was
withdrawn by them on 1st February, 2013 without seeking liberty to file
any fresh Application and thereafter present Application is filed by another
Director of said Bank Le. present Applicant on the same grounds. He,
therefore, oppased the prayer of the Applicant.

14.  Before considering the legal submissions conceming relief regarding
transfer of above referred criminal cases pending in respective Courns to a
Competent Court in Mumbai, we deem it appropriate to set out factual
position involved in Criminal Application No.628 of 2014, The prayer in
said application is to transfer C.C. No. 147 of 2002 pending on the file of
learned Chief Judicial Magistrate, Court No.1, Nagpur arising out of C.R.
No.101 of 2002 and C.R. No.97 of 2002 registered at Ganeshpeth Police

Station, Nagpur to a Competent Court in Mumbai for its trial in accordance
with law.

= Upfonded on - 12072037 i Oownlonded on - 13ON202T 121852



(MALLS
(e,

a4
==

%

Ay ONY

IM.’;;,{,

14/66
orl.app.626.2021.doc

15. The Respondent No.2-Sunil Kedar lodged FIR No. 97 of 2002 on 25"
April, 2002 at Ganeshpeth Police Station, Nagpur. The relevant portion of
said FIR is as follows:-

“I am a Chairman of the Nagpur District Central Co-Operative
Bank Lid. Nagpur since 1993 to March, 1995 and now again from the
date 19.01.1999. The working capital of our bank in Rs.827 crores
and demand and time liability is Rs.630 crores approximately.

wewereu'ansacdngabouxpurchﬁemdsale ofapprovedcovt.
Securities. M/s. Home Trade Ltd. is a firm registered with the Reserve
Bank of India and it is recorgnized by SEBI. All the certificates of our
finandalmmacﬁonsdonewid:dﬁsﬂmsofarwemgmmus But,

and after the oompleuon of the u-ansacdon, he was sendmg the
amount of difference. But, as per the directions of the NABARD and
demanding the original certificate of Investment, they have
communicated that it has been sent to you regularly. But, in fact, on
the lines of M/s. Home Trade Ltd. We made comrespondence with the
following companies:

(1) M/s.Home Trade Ltd Tower Four, Vashi Railway Station
Building, Navi Mumbai’s executive Director Shri Trivedi; (2) M/s.
Indramani Mercants Pvt. Ltd. Raj Kuti, 2-B, Pretoria Street, Calcutta,
(3) M/s. Sendru dealers Pvt. Ltd. 11, Babu Road, Calcutta, (4) M/s.
Syndicate Management services Pvt. Ltd. 405, Aalish Annexe,
Gulibar Tekdi, Ahemadabad (Gujrat), (5) M/s. Gilrage Management
services Itd. 108, Liberty Apartment, 80-A, Ragni Road, Vile Parle
(West) Mumbai- 50 (M.S.)

(Approved Govt. Securities) had made the purchase sale transactions
of the Govt. Bonds (1) to (5) above.
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cheques/transfer mode. All the relevant documents are available in the
bank records and we can submit the same to the investigating officer
as and when asked to do so.” (Emphasis Supplied)

Thus, the contents of said FIR clearly show that inter alia huge
amounts were sent by Nagpur District Central Co-Operative Bank Limited,
Nagpur to its account in Maharashtra State Co-Operative Bank, Fort Branch,
Mumbai Branch and the same were inter alia paid to the said company for
purchasing Government of India securities, It is specifically mentioned that
original investment certificates were not provided to the Nagpur District
Central Co-Operative Bank Limited, Nagpur but photo copies were
provided.

16. It appears that five days before the Respondent No.2 —Sunil Kedar
lodged FIR No. 97 of 2002, the Commissioner and Registrar of Co-operative
Societies, Maharashtra State, Pune by letter dated 20® April, 2002 informed
the Divisional Joint Registrar of Co-operative Societies, Nagpur about the
financial irregularities and scam in the Nagpur District Central Co-Operative
Bank Limited, Nagpur and it was directed to conduct proper inquiry and to
take police action, if necessary. Thereafter, the Divisional Joint Registrar Co-
operative Societies, Nagpur issued order dated 24™ April, 2002 directing the
Special Registrar, Class I (Bank), Co-operative Societies, Nagpur to conduct
the audit of the bank transactions and send the report thereof. Thereafter,
Bhaurao Vishwanath Aswar, Special Auditor Class-1 (Bank) Cooperative
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Department, Nagpur conducted inquiry regarding financial irregularities and

scam of Nagpur District Central Co-Operative Bank Limited, Nagpur. The
following persons were non-applicants in the said inquiry. :

()  Sunil Chhatrapal Kedar, Chairman/President, Nagpur District
Central Sahakari Bank Ltd, Nagpur.

(ii) Shri A. C, Choudhary, General Manager, Nagpur District
Central Sahakari Bank Ltd. Nagpur.

(i) M/s. Home Trade Ltd. Tower Four, Vashi Railway Station
Building, Navi Mumbai’s executive Director Shri Trivedi.

(iv) M/s. Indramani Mercants Pvt. Ltd. Mumbai.

(v) M/s. Syndicate Management Services Pvt. Ltd. Ahemadabad

(vi) Century Delers Pvt. Lid. Kolkata

(vii) M/s. Giltage Management Services Ltd. & Ors.

17. In the said inquiry it was found that the said transaction was to the
tune of Rs. 124,05,75000/- upto March-2001. The original documents of said
transaction such as original securities, bonds, investment centificate, money
receipt etc. were not found available in the bank and all these transactions
were found to have been done through brokers/agents. The Board of
Directors also made aware of these transaction in its meeting held on 25%
August, 2001, In the said Inquiry Report it is specifically observed that it is
doubtful whether the actual transactions were done or not by the non-
applicant Nos.3 to 7. It was also found that bank has got only photo copies of
the contract note in respect of non-applicant No.3. But the contract notes in
respect of their agents/non-applicant Nos. 4 to 7 were not available in the
bank. Non-applicant Nos. 4 to 7 have only given details of securities but
none of the documents of securities are available with the bank. It is
specifically mentioned in the said inquiry report that entire transaction made
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by the Nagpur District Central Co-Operative Bank is doubtful, illegal and

against the wrust of the shareholders and the depositors, In the sald inquiry
report following conclusion is recorded:- :

“nhasbeenconchsdedbytheappucammhlslnspecuonthat

hplhs,‘lhe(:halnnanofd!ebankl.e thenon—applicamm landthe
non—apphcam no.2is a gemral managerarethe puhlic servants and

(Emphasis Supplied)

18. In view of the said inquiry report, Mr. Bhaurao Vishwanath Aswar,
Special Auditor Class-1 (Bank) Cooperative Department, Nagpur lodged FIR
No. 101 of 2002 on 29" April, 2002 with Ganeshpeth Police Station Nagpur
for the offence punishable under Sections 406, 468, 409 read with 34 of
Indian Penal Code. Thereafter investigation in both the aforesaid crimes Le.
C.R. No. 97 of 2002 and 101 of 2002 was conducted by State CID, Nagpur
Unit. The Deputy Superintendence of Police, CID, Maharashtra State
Nagpur filed chargesheet and sald case was numbered as C.C, No. 147 of
2002 for the offence punishable under Sections 406, 409, 468, 471, 120B
and 34 of Indian Penal Code. Some of the relevant aspects as set out in the
summary of Investigation in final report submitted under Section 173 of
Code of Criminal Procedure are as follows:-

“1. The Chairman Sunil Kedar, Vice Chairman Smt. Asha
Mahajan, Joint manager Shri A. L. Chaudhari, Chief Accountant Shri
A. G. Gokhale and Chief Administrative Officer Shri S. S. Gode were
authorised to deal with the transactions regarding sale and purchase of
Government Securities by the resolution no 8 in the meeting of the
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board of directors of the Nagpur District Central Cooperative Bank
dated 19,1.99.

- Uell] ) L 2 . 1" H
Discover India Limited 1. Sanjay Agrawal Mumbai 2. Ketan Kantilal
Sheth, .Mumbai 3. Nandakishor Shankarlal Trivedi, Mumbai. The
Chairman Sunil Kedar himself accepted 4 cheques of 10 crores

g to the said loan and gave them to the Director Euro
Discover India Limited, Sanjay Agrawal.

bank. The decision regarding the loan of 40 crores was taken by
circulating resolution. Though it was the responsibility of the
Chairman to place the said circulating resolution before the next
meeting of the board of directors. “Rule 24/14 of the Banking
Regulation”, the said circulating resolution was never placed befare
the next meeting of the board of directors. The 6 director who signed
thereon, gave a statement that many of the directors who signed the
circulating resolution are inadequately qualified and have very litde
knowledge of English. The signatures were obtained and have very
little knowledge of English. The signamures were obtained by General
Manager Shri Ashok Chaudhari who told them that the said resolution
was to be sent to the NABARD and the signatures were necessary.
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of the board of directors, Similarly, there was no discussion on the
sald issue ever in the meeting of the board of directors.

5. From the period 5.2.2001 to 12.6.2001, the amounts 25.80
crores, 26.2 crores, 26.51 crores, 15.14 crores, 40.44 crores, 21.73

cmres.zooz croresand 1003 oommmmmmmm

During the above period, the original Government Securities

. It was
not revealed that any efforts were made by the Nagpur District
Central Cooperative Bank to obtain the original Gol Securities.

Between the period 21.3 2001 to 31.10. 2001, viz. 21.3
2001,28.3.2001, 11.8.2001, 11.8.2001, 23.8.2001, 24.8.2001,
30.8.2001, 30.8.2001, 31.8.2001 and 8.9.2001 and 31.10.2001, on
these dates, amount of 26.47 crores, 4.44 crores, 1.18 crores, 1.37
crores, 78.52 lacs, 17.93 Iacs, 2.9 crores, 1.14 crores, 12.37 lacs,

147.54 crores remained unpaid by the Home Trade Co. Ltd, to the
Nagpur District Central Cooperative Bank in the transaction
pertaining to the purchase of Govemnment Securities in the year 2001,
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(Emphasis supplied)

19. The learned Advocate General has relied on certain documents which
are part of the charge sheet. The details of said documents are as follows :

(i) The circulating resolution dated 14/09/2020 passed by NDCCB
at Nagpur reads as under :

CIRCULATING RESOLUTION, DATED 14.2.2000
M/s.EURO DISCOVER INDIA LTD. Intemational Infotech Parks,
Tower 3, 5th Floor, New Mumbai has offered a deal of Rs.40.00
crores for investment in their Securities against the pledge of
5,00,000 Equity Share of Home Trade Limited, equivalent to
Rs.40.00 crores as per current market price with collateral security
of Rs.40.00 crores of 13,50,000 shares of Ways India Limited. The
deal Is at a very handsome retum of 20% p.a. and is based on buy-
back arrangement at Rs.960.00 per share after one year. The
investment would be for one year from the date of investment and the
interest is payable on half yearly basis. The company has agreed to
give post dated cheques of Rs.40.00 crores and two post dated
cheque for Rs.4.00 crores each towards repayment of principal and
half yearly interest. The investment is guaranteed by 3 Directors
M/s.Euro Discover India Ltd., and counter guarantee of 3 Directors

ln lndeual capacny is also offered. m_nm_m;nm

(Emphasis supplied)

The said resolution bears signatures of the accused - Sunil Kedar In
his capacity as the Chairman and also of other Directors of NDCCB.
(ii) A note dated 14/09/2000 signed by the Chairman of NDCCB was
circulated to other Directors of NDCCB while passing sald Circulating
Resolution dated 14/09/2000. The said note mentions the details of the
proposal for investment of Rs.40 crores received from M/s.Euro Discovery
india Ltd. and inter alia records that if the said proposal is approved then the
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following documents are (o be obtained :-

1)  Letter of guarantee from Shri Ketan Sheth, Sanjay Agrawal and
N.S.Trivedi on stamp paper of Rs.50/- each for Rs.16.00 crores each in the
form approved and vetted by Shri P.S.Takre, Chartered Accountant, gn the

crl. app. 628.2021 doc

2)  Promissory Note duly signed on date.
3) Buy-back agreement on stamp paper of Rs.20/- purchased from
Nagpur for Nagpur jurisdiction.

(emphasis supplied)

(iii) The said note further records the fund position as on 14/09/2020 of
the NDCCB. : '

“Fund Position :

As on 14,9.2000, the surplus position of funds is of Rs.

112.00 crores i.e.

(A) Call Deposit at Nagpur 19.00 crores.
(B) Call Deposit at Bombay 39.00 crores
(C) Fixed Deposits 54.45 crores
(D) Govt. approved securities 90.08 crores
(E) Other securities not counted for SLR 15.00 crores
217.53 crores
Less 28% Liquidity against
TDL of Rs.37,555.80 crores 105.28 crores

Surplus 112.25 crores

(iv) Accordingly, the Letter of Guarantee was executed on 14/09/2020
mterauabysmdl(emnSheth mmmumgnmmnccn_ud..

=t Uploaded on - 12072021 2t Downfoaded on - 13072021 121852 =



‘D
Lo wo ,Ar{‘."

......

22/66
crlapp.628.2021.doc
(iv) On the proposal for purchase of physical securities of Government of

India Securities dated 2nd February, 2001 following remark was found
which was approved by the Chairman of the NDCCB:

(vi) Thereafter sanction from time to time was given for purchase of

Government of India Securities and for that purpose huge amounts were paid

from the account maintained in the Maharashtra State Co-Operative Bank,

Fort Branch, Mumbai of NDCCB Ltd., Nagfmr. One such sanction dated
03,02.2001 is reproduced hereinbelow for ready reference:-

" “fr e Povew erdt e SR T, T

fR.3/3/300%

T 3 fofds vy v wrden wRagER T, dwgRden (i)
22 3% (2083) WHAW =™ = 203 8¢ W ¥yowr srweamE BATE W/ 3/300%
B e A O o 0 1 e 150 A L . O AN A o e 1L -2
foftds’ J arll = 3u.co Wiflew wex SwRdw mRdwdw x
3uge 03843 9¢ T S Svarg dopfiwdim Az,

o

o, qau feemaf, TTETATATTE fesirita
THPURI 03 03% (0%3) W WA ¥ w00 Wiy Jwgidi ¥,

203 Re BRI WIET FACOTH WIAGOT STETET

[T, I aras"
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20. Thus, perusal of FIR, the chargesheet and documents which are part
of the chargesheet shows that following are the important aspects involved in
C.R. No. 101/2002 which is subject matter of Criminal Application No. 628
of 2014 :

(i) The area of operation of the Nagpur District Central Co-op
Bank Ltd. is limited to the district of Nagpur. Head office of
NDCCB Ltd. is at Ruikar Road, Gandhinagar, Nagpur.

(li) The monies of NDCCB are public monies and they are
the monies of its share holders and the depositiors.

(ili) The NDCCB Ltd. has current account in Maharashtra
State Co-op Bank. Fort, Mumba.

(iv) Huge amounts were transferred by Nagpur District
Central Co-operative Bank Ltd., Nagpur from Nagpur to its
account in Maharashtra State Co-Operative Bank, Fort
Branch, Mumbai.

(v) The said amounts were inter alia to be utilized for
purchase of Government of India securities and for that
purpose payment was made to the accused.

(vi) The accused failed to provide original Investment
Certificates to the ‘NDCCB’, Nagpur, but provided photo
coples and the accused committed criminal misappropriation
and/or criminal breach of trust.

(vii) The depositors and shareholders of the ‘NDCCB’,
Nagpur who are victims and suffered as their money was
unauthorizedly and illegally utilized.

(viii) The huge amounts of the depositors/share holders of
NDCCB are transferred from Nagpur to the account of
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NDCCB maintained at Maharashtra State Co-operative Bank:

Ltd., Mumbal and from that account huge amounts were paid
to Home Trade Ltd. or other accused ostensibly for purchase
of Government of India Securities. Thus original certificates
of said Government of India Securities or the
misappropriated monies are required to be returmed to or
accounted for by the accused persons at NDCCB, Nagpur.

21. In view of above factual position and for appreciating the various
submission of the respective Counsel, it is necessary to consider the relevant
provisions of law, both of Cr.P.C., 1878 and Cr.P.C, 1973,

(i) The important provisions of Cr. P.C., 1898 are as follows :-

Section 177 to 189 of the Cr. PC,, 1898 is regarding place of inquiry for
trial.

“177. Every offence shall ordinarily be inquired into and tried by a
Court within the local limits of whose jurisdiction it was committed.”

“179. When a person Is accused of the commission of any offence by
reason of anything which has done, and of any consequence which
has ensued, such offence may be inquired into or tried by a Court
within the local limits of whose jurisdiction any such thing has been
done, or any such consequence has ensued.”

“181.(2) The offence of criminal misappropriation or of criminal
breach of trust may be inquired into or tried by a Court within the
local limits of whose jurisdiction any part of the property which is the
subject of the offence was received or retained by the accused person,
or the offence was committed.

(ii)  The relevant provisions of Cr.P.C., 1973 are as follows:-
(a) “4.Trial of offences under the Indian Penal Code and other
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- laws.- (1) All offences under the Indian Penal Code (45 of 1860) shall

be investigated, inquired into, tried, and otherwise dealt with
according to the provisions hereinafter contained.”

(b) Sections 177 o 189 of Cr. P.C., 1973 are regarding jurisdiction
of the Criminal Courts in inquiries and trials.  The important
provisions are set out hereinbelow :

“177. Ordinary place of inquiry and trial.- Every offence shall
ordinarily be inquired into and tried by a Court within whose local
jurisdiction It was committed.”

“178. Place of inquiry or trial- (a) when it is uncertain in which of
several local areas an offence was committed or

(b) where an offence is committed partly in one local area and partly
in another, or

(c) where an offence is a continuing one, and continues to be
tommitted in more local areas than one, or

(d) where it consists of several acts done in different local areas, it
may be inquired into or tried by a Court having jurisdiction over any
of such local areas.”

“179. Offence triable where act is done or consequence ensues-
When an act is an offence by reason of anything which has been done
and of a consequence which has ensued, the offence may be inquired
into or tried by a Court within whose local jurisdiction such thing has
been done or such consequence has ensued.”

“181(4) Any offence of criminal misappropriaton or of criminal
breach of trust may be inquired into or tried by a Court within whose
local jurisdiction the offence was committed or any part of the
property which is the subject of the offence was received or retained,
or was required to be retumed or accounted for, by the accused
person.”

22.  Section 181 (2) of Cr. P.C., 1898 and Section 182 (4) of Cr.P.C. 1973
refers to offences of criminal misappropriation or of criminal breach of trust.
Therefore, Section 403 and Section 405 of [PC are also relevant and
therefore relevant portion of the same is set out hereinbelow:-
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“Sec. 403. Dishonest misappropriation of property.

Whoever dishonestly misappropriates or converts to his own use any
movable property, shall be punished with imprisonment of either
description for a term which may extend to two years, or with fine, or
with both.

Explanation 1.—A dishonest misappropriation for a time only is a
misappropriation with the meaning of this section.

Explanation 2.—A person who finds property not in the possession of
any other person, and takes such property for the purpose of
protecting it for, or of restoring it to, the owner, does not take or
misappropriate it dishonestly, and is not guilty of an offence; but he is
guilty of the offence above defined, if he appropriates it to his own
use, when he knows or has the means of discovering the owner, or
before he has used reasonable, means to discover and give notice to
the owner and has kept the property a reasonable time to enable the
owner to claim it.

What are reasonable means or what is a reasonable time in such a
case, is a question of fact.

It is not necessary that the finder should know who is the owner of the
property, or that any particular person is the owner of it; it is sufficient
if, at the time of appropriating it, he does not belleve it to be his own
property, or in good faith believe that the real owner cannot be found.

Sec, 405, Criminal breach of trust.

Whoever, being in any manner entrusted with property, or with
any dominion over property, dishonady misappropriates or converts
to his own use that pmpetty or

wllfully suffers any od»er person S0 1o do. commlts "criminal bmach
of trust”.

23. A perusal of section 181(2) of CrP.C.. 1898 shows that following
Courts will have jurisdiction to inquire into or try offence of criminal

= Upfeaded an - 12072021 . Downloaded on - TQN/2021 121682 =ir




WOy,
‘0‘ .4

S oie {;é
2

W
Ay

-
-~
=

El

27/66
misappropriation or of criminal breach of Trust :

crlapp.623.2021.doc

(i) A Court within the local limits of whose jurisdiction any part of the
property which is the subject of the offence was received by the accused

person.

(i) A Court within the local limits of whose jurisdiction any part of the
property which is the subject of the offence was retained by the accused
PETSON.

(iii) A Court within the local limits of whose jurisdiction the offence was
committed.

24.  1f the Section 181(2) of Cr. P.C., 1898 and Section 181(4) of Cr. P.C,,
1973, are compared with each other the same clearly shows that there are
many changes in both the provisions particularly there are significant
additions in section 181(4) of Cr.P.C. 1973.

25. A perusal of section 181 (4) of Cr.P.C., 1973 shows that following
Courts will have jurisdiction to inquire into or try offence of criminal
misappropriation or of criminal breach of Trust :

(i) A Court within whose local jurisdiction the offence was committed.

(i) A Court within whose local jurisdiction any part of the property which
s the subject of the offence was received by the accused person,

(iii) A Court within whose local jurisdiction any part of the property which
is the subject of the offence was retained by the accused person.

(iv) A Court within whose local jurisdiction any part of the property which

is the subject of the offence was required to be returned by the accused
person,

(v) A Court within whose local jurisdiction any part of the property which
is the subject of the offence was required to be accounted for by the accused

person.
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26. Thus various Courts contemplated under section 181(4) of CrP.C.
1973 will have jurisdiction to inquire into or try offence of criminal
misappropriation or criminal breach of trust. Courts within whose local
jurisdiction (i) offence was committed or (ii) any part of the property which
Is the subject of the offence was received by the accused or (iii) any part of
the property which is the subject of the offence was retained by the accused
or (iv) any part of the property which is subject of the offence was required
to be returned by the accused or (v) any part of the property which is subject
of the offence was required to be accounted for by the accused; all these
Courts will have jurisdiction to try said offences. [t is very clear that
conferring jurisdiction on Court of local jurisdiction where any part of the
property which is subject of the offence was required to be retumed or
accounted for by the accused person as provided in section 181(4) of
Cr.P.C., 1973 is not provided in section 181(2) of Cr.P.C., 1898 and the said
change is significant addition as far as aspect of jurisdiction is concerned. It
Is very significant to note that the said change Is made from the point of view
of victims of the offences.

27.  The factual position on record clearly shows that huge amounts which
were transferred from '‘NDCCB’, Nagpur to it’s account in the Maharashtra
State Co-operative Bank Limited, Fort Branch, Mumbai was belonging to
the shareholders and depositors of ‘NDCCB’, Nagpur. The are of operation
of NDCCB is only Nagpur District and therefore it is obvious that
shareholders and depositors of NDCCB are from Nagpur District. The said
amount was o be utilised for purchasing Government of India Securities,
The original certificate of Government of India securities were to be
delivered at ‘NDCCB’, Nagpur. The huge funds from ‘NDCCB’, Nagpur
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were transferred from Nagpur to NDCCB's account in-Maharashira State

Co-operative Bank Limited, Fort at Mumbai and the same were
misappropriated or subjected to criminal breach of Trust and therefore, either
the original Government of India securities or the said huge funds were
required to be retumed to NDCCB, Nagpur or accounted to “NDCCB’,
Nagpur. Even if NDCCB, Nagpur has got account at Maharashtra State Co-
Operative Bank Limited, Fort Branch at Mumbai and even if entire
transaction was done through said account at Mumbai and some amounts are
returned in said Mumbai account of NDCCB, Nagpur by accused, the fact
remains thart the said amounts ultimately belong to the shareholders and the
depositors of NDCCB, whose area of operation is restricted to Nagpur
District and therefore, the said amounts are ultimately required to be
mmmdlooraccoumedforbytheaccmedperson(olhe‘shmholdersand
depositor§ of NDCCB at Nagpur. Thus, it is clear that Nagpur Court i.e.
Court of Learned Chief Judicial Magistrate, Nagpur has also jurisdiction to
deal with said case. Thus, the facmal aspects as involved in said C.C. No.
147 of 2002 pending on the file of learned Chief Judicial Magistrate Court

No. 1, Nagpur, if examined on the basis of relevant provisions namely
Section 181 (4) of Cr. P.C., 1973 then it is clear that the said Court at Nagpur

has jurisdiction to deal with the said case.

Mr. Niteen Pradhan, the learned Counsel appearing for the Petitioner
very heavily relied on the judgment in re Jivandas Savchand (supra). In the

28.

said case decided by the Full Bench of Bombay High Court, the Court
completely dissented from the view taken by the Calcurta High Court in the
case reported in AIR 1925 Cal. 613 between Gunananda Dhone vs. Santi

Prakash Nandy. The Calcutta High Court took the following view :
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“If there is a contract that the accused is to render accounts at a
particular place and fails to do so as a result of his criminal act in
respect of the money, be can, without unduly straining the language
of the section, be said to dishonestly use the money at thar place as
well, in violation of the express contract which he has made touching
the discharge of the trust by which he came by the money, and so
commits the offence of criminal breach of trust at that place also.”

The Hon'ble Calcutta High Court recorded it’s conclusion as
follows :

“9. My conclusion therefore is that where the accused is under a
liability to render accounts at a particular place and fails to do so by
reason of having committed an offence of criminal breach of trust
which is alleged against him, the Court within the local limits of
whose Jurisdiction that place is situate, may enquire into and try the
offence under the provisions of Section 181 Sub-section (2), Criminal
Procedure Code.”

o

The Hon’ble Chief.Justice Beaumont CJ. of the Bombay High Court
recorded the dissent of Full Bench to the said view of Calcutta High Court
in the following manner :-

“With very great respect to the learned Judges who decided that case,
I am quite unable to follow the line of reasoning. It seems to me to
involve a confusion between the place where the offence was
committed and the place where the complainant first acquired
evidence that the offence had been committed. 1 can see nothing in
section 405 of the Indian Penal Code to justify the contention that
when & man in Rangoon delivers false accounts in Bombay, he is
thereby making a dishonest use in Bombay of money or property
which has never left Rangoon.”

The factual aspects involved in the said judgment of Full Bench in re
Jivandas Savchand (supra)  as recorded in the said judgment are as follows:
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“The complaint alleges that the complainant in October 1928 entered
into partnership with the accused in the business of merchants and
commission agents in rice carried on at Rangoon. Accused No. 1 was
to manage and conduct the business at Rangoon according to the
instructions that might be issued to him, and was allowed to draw
monthly expenses at a certain sum. There were partnership articles
between the parties, under which the head office was to be at Bombay,
and under Clause (12), accused No. 1 was to send weekly statements
on account of the partnership as well as business transacted on behalf
of the partnership to the head office in Bombay, and by Clause (16)
the accounts of the partnership were to be made up once a year, the
profit and loss account to be forwarded by accused No. 1 to the head
office in Bombay immediately after the accounts were made up, and
the distribution of profits and losses were to be entered up thereafter
in accordance with the instructions received from the head office.
Now, in short, the charge made against the accused is that they
misappropriated the firm's moneys in Rangoon and falsified the
accounts in Rangoon, and the question is whether they can be tried for
those offences in Bombay”.

-

29. At this stage it is required to be noted that the said Full Bench
judgment in re Jivandas Savchand on which MrNiteen Pradhan, the
learned Counsel has very heavily relied is conceming interpretation of
section 181(2) of Cr.P.C, 1898. The equivalent provision of said section
of Cr.P.C,, 1973 Is section 181(4), however, as noticed above there are
certain changes particularly very significant additions made in section
181(4) of CrP.C., 1973 as compared to section 181(2) of Cr.P.C. 1898. We
have already highlighted the said changes hereinabove.

30.  Inthis context it is important to note that Forty-First Report of Law
Commission of India published in September 1969 elaborately considered
the provision of section 181(2) of Cr.P.C., 1898 and observed in paragraph
15.14 to 15.17 as follows :

“15.14. Sub-section (2) of section 181 indicates the possible venues
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for the offences of criminal misappropriation  of property and
criminal breach of trust. Besides the local area where the offence
was committed the venue may be laid in any area within which the
property which was the subject of the offence was either received or
retained by the accused person.

15.15. As defined in section 405 of the Indian Penal Code, the
offence of criminal breach of trust may be one of two types. The first
occurs when the trusted person dishonestly misappropriates or
converts to his own use the property in question; and the second,

when he dishonestly uses or disposes of that property in violation
of 1~

(a) any direction of law prescribing the mode of discharge of the
trust, or

(b) any legal contract, express or implied, which he has made
touching the discharge of the trust.

The place of commission of the offence in the first type is the place
where the accused dishonestly misappropriate the property or
converted it to his use, and in the second type, it is the place where
he dishonestly used or disposed of the property in violation of law or

15.17. The question has accordingly arisen in a number of reported
cases whether these offences can be inquired into or tried by a Court

within whose juﬂsdxctnon lh:_a;mgdm:_hmmd_bsmy_m_mnm

. The dedslons of High Couns on (hns point
are conflicting.”

(Emphasis Supplied)
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31, Thereafter In subsequent paragraphs of the said report of the Law

Commission of India, large number of conflicting decisions of various High
Courts including the said case decided by Calcutta High Court in the
matter of Gunananda Dhone (supra) and aforesaid Full Bench judgment of
the Bombay High Court in re Jivandas Savchand (supra) were noted.

32. Paragraph 15.21 is about applicability of section 179 of Cr.P.C .,
1898 to the offence contemplated under section 181(2) of Cr.P.C., 1898,
Paragraph 15.21 read as under :

mm. The followmg extract fmm a judgmem of theAllahabad High
Coun typifies this line of reasoning--

“The consequence which ensued here is that money was taken out of
the pocket of a British India subject. That man suffered in
Allahabad from the consequence of the applicant’s supposed guilt.
Section 181(2) of the Code does not in any way modify the provision
of section 179",

Qﬁmcg.that ﬂxeoffmcelscomple(cassoonastlmisappropnauon
conversion or use with a dishonest intention and that section 179
has no application whatever in regard to this offence.”

(Emphasis Supplied)

33. In view of conflicting decisions of various High Courts the Law
Commission of India recommended following amendment to sub-section
(2) of section 181 of Cr.P.C.
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“(2) Any offence of criminal misappropriation or of criminal breach
of trust may be enquired into or tried by a Court within whose local

jurisdiction the offence was committed or any part of the property
which is the subject of the offence was received or retained, or was

required to be returned or accounted for, by the accused person.”

Thereafter Cr.P.C. 1973 was enacted with many significant changes
in Cr.P.C. 1898 and the Cr.P.C. 1898 was repealed. The aforesaid proposed
section 181(2) of CrP.C. 1898 as suggested by the Law Commission of
India was incorporated as section 181(4) of the Cr.P.C. 1973.

34.  Thus, it is clear that although Mr.Niteen Pradhan, the leamed Counsel
appearing for the Applicant has very strongly relied on the Full Bench
judgment of this Court in re Jivandas Savchand (supra), it is very clear that
the provision on the basis of which Full Bench judgment was delivered is
substantially amended and now the section which is in operation Is section
181(4) of CrPC. 1973 which is substantially different from earlier
equivalent provision namely section 181(2) of CrP.C., 1898. Therefore, the
said Full Bench judgment cannot be applied to the amended provision as
reflected in section 181(4) of Cr.P.C., 1973.

35.  The leamed Advocate General has rightly pointed out the judgment in
case of Pratiraksha Mazdoor Sangh, Jalgaon (supra) and has relied on
paragraph 17 of the said judgment which reads as follows :

«17. The substratum of the very basis of the judgment of the Division
Bench delivered in the case of B.S. Raut v. State of Maharashtra
(supra) does not exist as on date, as such, the said judgment is no
longer a good law and it cannot be allowed to hold the field in the
light of the existing provisions of the Act. A statute after its
amendment is to be read and construed with reference to the new
provisions and not with reference to the provisions which originally
existed. It is needless to mention that when legislature intended by
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any particular amendment to make substantial changes in the existing
starute, it is impossible to arrive at a conclusion without noticing the
change suggested or intended and after taking into account the
changes made by the legislature, it is not possible for us to hold that
the said judgment still holds the field. In view of the amendment to
section 27-A of the Act, the said judgment cannot be applied to the
facts of the present case. It is no longer a good law."

The aforesaid observations are squarely applicable to the present case In
view of amended section 181(4) of CrP.C., 1973 which is substantially
different from section 181(2) of Cr. P.C., 1898, in view of significant
additions as discussed hereinabove. It cannot be said that the Full Bench
judgment of this Court will still apply to the said amended provision.
Therefore, it is very clear that the said Full Bench judgment in re Jivandas
Savchand is not ar all applicable to the amended provision as contained in
section 181(4) of CrP.C., 1973. Therefore, reliance on said judgment in re
Jivandas Savchand will not substantiate the submissions sought to be
canvassed by the Leamed Counsel appearing for the Applicant.

36. Mr.Niteen Pradhan, leamed Counsel relied on various judgments of
various High Courts. The said judgments are as follows :
(i) AIR 1924 Lahor 663 Mahtab Din vs. Emperor;
(i) AIR 1931 Rangoon 164 Ali Mohamed Kassim Vs. Emperor;
(iii) AIR 1934 Allahabad 499 Kashi Ram Mehta vs. Emperor;
(iv) AIR 1937 Sind 68 Mukhi Tirathdas vs. Jethanand Matvalomal
& Anr;
(v) AIR 1954 Allahabad 648 Ram Charan & Anr. vs, Devendra -
Kumar;
(vi) 1978 Cri.L.J. 577 Mysore Manufacturers & Traders, Bangalore
vs, Ray Choudhary, Madras.
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However, the above judgments, except the last judgment in the case

of Mysore Manufacturers and Traders Bangalore (supra), have no
application to the present case as the same are concerning section 181(2) of
Cr.P.C., 1898, which has been substantially amended and now applicable
provision is section 181(4) of Cr.P.C., 1973 inter alia providing jurisdiction
to the Court within whose local jurisdiction any part of the property which is
the subject of offence of criminal misappropriation or criminal breach of
trust was réquired to be returned or accounted for, by the accused person. In
fact the said judgment in the case of Mysore Manufacturers and Traders
Bangalore (supra) Is concerning section 182(4) of Cr.P.C. 1973 and supports
the view which we are taking. In the said case the Metropolitan Magistrate,
[lird Court, Bangalore City directed the return of the complaint for being
presented to the appropriate Court. The Hon'ble Kamataka High Court
while holding that Bangalore Court has jurisdiction inter alia observed in
paragraph 4 as follows :-

o et The question in the present case would be whether
the accused undertook to return the goods to the complainant at
Bangalore. The case of the complainant is that the accused undertook
to retum the goods to him at Bangalore If that be so, the proper venue
for the trial of a case of criminal breach of trust is the area where the
crime was committed. Where the accused is under a liability to deliver
goods at a particular place and fails to do so by reason of having
committed an offence of criminal breach of trust which is alleged
against him, the court, within the local limits of whose jurisdiction
that place is situated, may enquire into and try the offence under the
provisions of Sub-section (4) of Section 181 of the CrP.C. In the
present case, as alleged by the complainant, the accused undertook to
deliver the goods at Bangalore through M/s. Umashankar Transport.
Consequently, the Bangalore court has jurisdiction to enquire into and
try the alleged offence of criminal breach of trust.”

The learned Counsel also relied on the Judgment of Allahabad High
Court reported in 1983(2) Crimes 821 in the matter between K.L. Sachdeva
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vs. Rakesh Kumar Jain. By appreciating the factual aspects involved in the

said case, the Court has come to the conclusion that there can at the most be
breach of contract, however, section 405 and 406 of LP.C. are not atracted
and also held that on the touchstone of section 181(4). Varanasi Court will
have no jurisdiction. Thus the said case has no application to the present

Case.

37.  The other judgments on which Mr.Niteen Pradhan, learned Counsel
has relied upon are as follows :

(i) A.R. Antulay vs. R.S.Nayak & Anr. (1588) 2 SCC 602;

(if) Shrishti Dhawan (Smt.) vs. M/s.Shaw Brothers 1992 (1) SCC
534;

(1it) Arun Kumar & Ors. vs. Union of India & Ors. (2007) 1 SCC 732,
(iv) Carona Ltd. vs. Parvathy Swaminath & Sons (2007) 8 SCC 559;
(v) Srinivasa Rice Mills & Ors. vs. ESI Corpn. (2007) 1 SCG 705;
(vi) Dashrath Rupsingh Rathod vs. State of Maharashtra (2014) 9
SCC 129;

(vii) Indian Performing Rights Society Ltd. vs. Sanjay Dalia & Anr.
Civil Appeal No.10643-10644 of 2010,

(viii) Kashi Ram Mehta vs. Emperor AIR 1934 All 499.

The said judgments are concerning the effect on trial conducted by
the Courts having no jurisdiction. It has been held in the said judgments that
the jurisdiction or power to try and decide a cause is conferred on the Courts
by the law of the land enacted by the legislature and the Court cannot confer
a jurisdiction on itself which is not provided in the law. It has been held in
some judgments cited by the learned Counsel that mistake of fact in relation

to jurisdiction is an emor of jurisdictional fact. No statutory authority or
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- Tribunal can assume jurisdiction in respect of subject matter which the

statute does not confer on it and if by deciding erronecusly the fact on
which jurisdiction depends the Court or tribunal exercises the jurisdiction
then the order is vitiated. Error of jurisdictional fact renders the order ultra
vires and bad. It has been further held that if the jurisdictional fact does
not exist the Court cannot act. By erroneously assuming existence of such
jurisdictional fact, no authority can confer jurisdiction upen itself which it
otherwise do not possess. In the judgment in the case of Arun Kumar (supra)
it has been held as follows :-

“84. From the above decisions, it is dear that existence of
‘jurisdictional fact’ is sine qua non for the exercise of power. If the

g jurisdictional fact exists, the authority can proceed with the case and
take an appropriate decision in accordance with law. Once the
authority has jurisdiction in the matter on existence of jurisdictional
fact!, it can decide the 'fact in issue’ or "adjudicatory fact. A wrong
decision on 'fact in issue’ or on "adjudicatory fact' would not make the
decision of the authority without jurisdiction or vulnerable provided
essential or fundamental fact as to existence of jurisdiction is
present.”

In the judgment in the case of Carona Ltd. (supra) it has been held as
follows :

“36. It is thus clear that for assumption of jurisdiction by a
Court or a Tribunal, existence of jurisdictional fact is a condition
precedent. But once such jurisdictional fact is found to exist, the
Court or Tribunal has power to decide adjudicatory facts or facts in
issue.”

There is no dispute about the propositions of law which is emerging
from the above authorities. However, as discussed above the learned Chief
Judicial Magistrate, Nagpur has jurisdiction to deal with sald C.C.No.147 of
2002 in view of the provision of section 181(4) of Cr.P.C., 1973 for the
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reasons set out hereinabove. Even as regards other criminal cases which are

subject marter of all these criminal applications, the respective Courts in
which trials are pending have jurisdiction to deal with said respective
criminal cases on the touchstone of the criteria enumerated in section 181
(4) of Cr.BC., 1973,

38.  In the judgment in the case of Dashrath Rupsingh Rathod (supra) the
question involved was conceming Court’s territorial jurisdiction concerning
criminal complaints filed under Chapter XVII of the Negotiable Instruments
Act, 1881. However, in the present case we are concerned with jurisdiction
of the Court as specifically contemplated by section 181{(4) of Cr.R.C. 1973
and, therefere, the said Judgment has no relevance to the present case.

39. The leamed Advocate General has relied on the judgment in Asit

Bhattacharjee (supra) and particularly paragraph 29 of the said judgment,
The said paragraph 29 reads as under :

“29. Fraudulent representation being one of the essential ingredients
in respect of commission of an offence under section 420 of the
Indian Penal Code, a place where such fraudulent misrepresentation
has been made would, thus, give rise to a cause of action for
prosecuting the accused. Similarly, having regard to the ingredients of
an offence under section 406 where the entrustments were made as
also tbe situs where the offence was cnmplcted in the sense that ;hg

1o exercise jts jurisdiction of taking cognizance. hmhemore. whether
the_offence forgery of some documents committed or some other
criminal misconducts are said to have been committed in furtherance
of the commission of the principal offence of cheating and
misappropriation wherefor the respondents are said to have entered
into a criminal conspiracy; are required to be investigated. The Chief

Metropolitan Magistrate, thus, had jurisdiction in the matter in terms
of section 178 read with section 181(4) of the Code of Criminal
Procedure.”

(Emphasis Supplied)
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40.  The leamed Advocate General also relied on CBI, AHD, Patna (supra)

and particularly relied on paragraph 38 of the said judgment which reads as
follows :

“38. In this context it is useful to refer to Section 181 of the Code
which falls within Chapter XIII, comprising of provisions regarding
jurisdiction of the criminal courts in inquiries and trials. Section 181
pertains to place of trial in case of certain offences, Sub-section (4)
thereof deals with the jurisdiction of the courts if the offence
committed is either criminal misappropriation or criminal breach of

(Emphasis Supplied)

41.  The leamed Advocate General has also relied on Lee (supra) and
particularly relied on paragraphs 40 and 42, The same are reproduced
hereinbelow :

“40.  Lastly, reference may be made to Section 182 of the Criminal
Procedure Code which is being reproduced hereunder:-

"182. Offences committed by letters, etc. — (1) Any offence
which includes cheating may, if the deception is practiced by
means of letters or telecommunication messages, be Inquired .
into or tried by any Court within whose local jurisdiction such
letters or messages were sent or were received; and any offence
of cheating and dishonestly inducing delivery of property may
be Inquired into or tried by a Court within whose local
jurisdiction the property was delivered by the person deceived
or was received by the accused person,
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(2) Any offence punishable under Section 494 or Section 495
of the Indian Penal Code (45 of 1860) may be inquired into or
tried by a Court within whose local jurisdiction the offence was
committed or the offender last resided with his or her spouse
by the first marriage, or the wife by first marriage has taken up
permanent residence after the commission of offence.”

A perusal of Section 182 (extracted above) reveals that the said provision
can be invoked to determine jurisdiction in respect of a number of offences

whichmchdecbeaﬁnsasawmpomwmuw

“42. Section 179 of the Code of Criminal Procedure vests jurisdiction
for inquiry and trial in a Court, within whose jurisdiction anything has
been done with reference to an alleged crime, and also, where the

oomequenceofthemmimlamonensues.mmmmqt_m:m:

mmmmnmmmuy.&cﬂwlﬂzofthe&deof
Criminal Procedure postulates that for offences of which cheating is a
component, if the alleged act of deception Is shown to have been
committed, through communications/letters/messages, the court
within whose jurisdiction the said communications/letters/messages
were sent (were received), would be competent to inquire into and try
the same. Thus viewed, it is not justified for the appellants to contend,
that the allegations levelled by the complainant against the accused,
specially in respect of the five appellants herein, are not relatable to
territorial jurisdiction in India, under the provisions of the Code of

Criminal Procedure.”
(Emphasis Supplied)

42, The leamed Advocate General also relied on Evangelical Alliance
Ministries Trust and Others (supra) wherein after noticing the difference
between section 181(2) of Cr.P.C., 1898 and section 181(4) of Cr.P.C,, 1973
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and effect of the same on the Full Bench judgment in re Jivandas Savchand

(supra), the Co-ordinate Bench of this Court has observed in paragraph 8 as
follows :

ammld_dgdﬂm TheFulchnchinthcafomsaxdcaseonthebasls
of the then applicable provisions came to the conclusion that the
Court at Bombay where the accused therein . were required to give
accounts of the partnership business, had no jurisdiction. The facts of

the pmsent case are different and all the more mmz_gn_mg_sum

We do not see any
reason to entertain this writ petition and exercise our extra-ordinary
jurisdiction. Hence, writ petition is dismissed.”

(Emphasis Supplied)

43.  Thus, the various judgments on which the leamed Advocate General
is relying also supports our view that the provision now applicable has been
substantially amended being section 181(4) of Cr.P.C., 1973 than earlier
section 181(2) of Cr.P.C,, 1898 and, therefore, said Full Bench judgment in
re Jivandas Savchand (supra) has no application.

44, It is very important to note that the Court within whose local
jurisdiction any part of the property which is subject of offence of criminal
misappropriation or of criminal breach of trust is required to be returned or
accounted for has also got jurisdiction to deal with such criminal case as per
section 181(4) of Cr.P.C., 1973. In this case the monies of the share holders
and the depositors of NDCCB were inter alia transferred from Nagpur to
Mumbai account of said NDCCB in Maharashtra State Central Co-operative
Bank, Fort Branch at Mumbal and, therefore, it is very clear that the said
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monies ultimately are required to be retumed to or accounted to the share

holders and the depositors of NDCCB at Nagpur and, therefore, the said
Court of Chief Judicial Magistrate, Nagpur has jurisdiction to deal with said
C.C. No.147 of 2002.

45. Shri B. B. Tiwar, leamed Advocate appearing for Respondent No.4 in
Application No.624 of 2014 also advanced the arguments. He submitted that
wransaction between Nagpur District Central  Co-operative Bank,
Osmanabad District Central Co-Operative Bank and Wardha District Central
Co-Operative Bank are interlinked with each other. He submitted that very
purpose of filing FIR in Nagpur, Osmanabad and Wardha is to tamish the
image of the Chairman of Nagpur District Central Co-Operative Bank. He
relied on the depositions,of certain witnesses examined in R.C.C. No. 147 of
2002 pending in the Court of Additional Chief Judicial Magistrate, Nagpur
to contend that the entire transaction with respect to purchase and sale of
securities has happened in Mumbai and therefore, submitted that case be
transferred to Mumbai. He relied on the judgment of the Hon'ble Supreme
Court in the matter of Kaushik Chatterjee (Supra). The paragraph Nos.34 to
41 of the said judgment are reproduced hereinbelow for ready reference:-

“34. In Raj Kumari Vijh Vs. Dev Raj Vijh, which also arose out of a
case filed by the wife for maintenance against the husband, the
Magistrate rejected a prayer for deciding the question of jurisdiction
before recording the evidence. Actually the Magistrate passed an
order holding that the question of jurisdiction must await the
recording of the evidence on the whole case. Ultimately the
Magistrate held that he had jurisdiction to entertain the application.
One of the reasons why he came to the said conclusion was that in the
reply filed by the husband there was no specific denial of the wife's
allegation that the parties last resided together within his jurisdiction.
When the matter eventually reached this Court, this Court relied upon
the decision in Purushottam Das Dalmia Vs.State of West Bengal ® to
point out that there are two types of jurisdictional issues for a criminal
Court namely (i) the jurisdiction with respect of the power of the
Court to try particular kinds of offences and (ii) is territorial
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35. It was specifically held by this Court in Raj Kumar Vijh
(supra)that the question of jurisdiction with respect to the power of
the Court to try particular kinds of offences goes to the root of the
matter and that any transgression of the same would make the entire
trial void. However, territorial jurisdiction, according to this Court “is
a matter of convenience, keeping in mind the administrative point of
view with respect to the work of a particular court, the convenience of
the accused and the convenience of the withesses who have to appear
before the Court.

36. After making such a distinction between two different types of
jurisdictional issues, -this Court concluded In that case, that where a
Magistrate has the power to try a particular offence, but the
controversy relates solely to his territorial jurisdiction, the case would
normally be covered by the saving clause under Section 531 of the
Code of 1898 (present Section 462 of the Code of 1973).

37. From the above discussion, it is possible to take a view that the
words “tries an offence” are more appropriate than the words “tries an
offender” in section 461 (1). This is because, lack of jurisdiction to try
an offence cannot be cured by section 462 and hence section 461,
logically, could have included the trial of an offence by a Magistrate,
not empowered by law to do so, as one of the several items which
make the proceedings void. In contrast, the trial of an offender by a
court which does not have temitorial jurisdiction, can be saved
because of section 462, provided there is no other bar for the court to
try the said offender (such as in section 27). But Section 461 (1)
makes the proceedings of a Magistrate void, if he tried an offender,
when not empowered by law to do.

38. But be that as it may, the upshot of the above discussion is :-

38.1 That the issve of jurisdiction of a court to try an “offence” or
“offender” as well as the issue of territorial jurisdiction, depend upon
facts established through evidence. .

38.2 That if the issue is one of territorial jurisdiction, the same has to
be decided with respect to the various rules enunciated in sections 177
to 184 of the Code.

38.3. That these questions may have to be raised before the court
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trying the offence and such court is bound to consider the same.

39, Having taken note of the legal position, let me now come back to
the cases on hand.

40.As seen from the pleadings, the type of jurisdictional issue, raised
in the cases on hand, is one of territorial jurisdiction, atleast as of
now. The answer to this depends upon facts to be established by
evidence. The facts to be established by evidence, may relate either to
the place of commission of the offence or to other things dealt with by
Sections 177 to 184 of the Code. In such circumstances, this Court
cannot order transfer, on the ground of lack of territorial jurisdiction,
even before evidence is marshaled. Hence the transfer petitions are
liable to be dismissed. Accordingly, they are dismissed.

41. However, It is open to both parties to raise the issue of territorial
jurisdiction, lead evidence on questions of fact that may fall within
the purview of Sections 177 to 184 read with Section 26 of the Code
and invite a finding. With the above observations the transfer petitions
are dismissed. There will be no order as to costs.”

46. Thus, It is clear that the issue regarding jurisdiction can be raised
before the leamed Magistrate who is trying the offence. However, it is to be
noted that the contention of Advocate Tiwari that as entire transaction has
taken place in Mumbai and therefore, only Mumbai Court will have
jurisdiction to deal with the aforesaid criminal cases is not correct and said
submission Is contrary to the provision of section 181(4) of Cr. P.C., 1973. If
the issue of jurisdiction is raised the leamed Magistrate after taking into
consideration the evidence led in the respective criminal cases is duty bound
to decide the said issue. However, the learmmed Magistrate will have to take
into consideration the provision of section 181(4) of Cr. P.C., 1973 and other
applicable provisions and the legal.posluon enumerated herein.

47.  Mr. D.H.Sharma, leamed Advocate appearing for Respondent Nos. 5
07,9, 1110 13 In Criminal Application No.627 of 2014 submitted that the
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said Criminal Application is conceming transfer of Regular Criminal Case

No. 573 of 2002 from the Court of the leamed Chief Judicial Magistrate,
Wardha to the Competent Court at Mumbai. He submitted that he is
opposing the prayer for transfer of the case, He submitted that the trial of the
said Regular Criminal Case No. 573 of 2002 has progressed substantially
and, therefore, the trial be not transferred. He further submitted that the
Directors of said bank, namely Accused No.2 and Accused No.4 i.e. present
Respondent Nos.2 and 4 had moved similar Application before the learned
Chief Judicial Magistrate, Wardha to transfer the case and said Application
was rejected on 9” January, 2013 and Criminal Application No.2 of 2013
moved before the Nagpur Bench of this Court challenging said order was
withdrawn by them on 1" February, 2013 without seeking liberty to file
any fresh Application and thereafter present Application is filed ‘by another
Director of said Bank i.e. present Applicant on the same grounds. He,
therefore, opposed the prayer of the Applicant.
48. Hereinafter we will deal with briefly the factual position involved in
other Criminal Applications (except Criminal Application No.628 of 2014).
- It is to be noted that the leamed Counsel appearing for the Applicant has
submitted written note regarding each Criminal Application giving gist of
the investigation. The Applicant has produced alongwith the Criminal
Application copies of F.LR., summary of charge etc.
Criminal Applicantion No. 624/2014

F.LR. at C.R.N0.83 of 2005 came to be registered at Santacruz Police
Station at the instance of Shri Sudhir Shah, Senior Manager Trustee -
Mafatlal Services Ltd., alleging non delivery of GOI-S worth
Rs.35,77,316.86/-, at the instance of M/s.Giltedge Management Services
Ltd.

Shri Kaushal Kailash the Accountant of a M/s. Fosma Maritime
Institute and Research Organization, filed Complaint with EOW, Mumbai
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against M/s. Giltedge Management Services Ltd., for non delivery of GOI-S

worth Rs.1,21,20,000/-

Shri Prakash Sawant - Personal Officer - Steelage
Industries  Employees Ltd, in the capacity of Trustee
Steelage Industries Employees Provident Fund filed Complaint with the
BOW, against M/s.Giltedge Management Services Ltd., for non delivery of
GOI-S worth Rs.22,22,419/-,

Shri Vilas Jadhav Assistant Finance Management Eurekha Forbes
Ltd., filed a Complaint against M/s. Giltedge for delayed delivery of GOI-S |
worth Rs.11,75,361.11/-, ’

It Is inter alia the allegation that the amounts collected towards
provident fund amounts, deducted from salary of the employees and
managerial s@aff by virtue of contribution of employees and managerial staff
of Mafatlal group of Government of India Securities and the accused failed
and neglected to refund the amount nor have given delivery of the said
Government of India Securities.

All these Complaints, were investigated by EOW, Mumbai, under
C.R.No.13 of 2005. It is alleged that M/s.Giltedge Management Services
L1d., was to receive securities from M/s.Home Trade Ltd., which were not
received. After the investigation was complete, chargesheet was filed in the
Court of the leamed Additional Chief Metropolitan Magistrate, 47th Courr,
Esplanade, Mumbai for offence punishable under Sections 409, 420, 34
[ndian Penal Code against the Accused i.e. the Directors and office bearers
of M/s. Giltedge Management Services Ltd., and M/s, Home Trade.

The Applicant has been cited as Accused No.2. Statement of 17
wimesseshavebeenmcorﬂedbylhelnvesdgaﬁngomceumcasehasbeen
numbered as C.C.No.412/PW/2007.

We are prima facie satisfied that the sald Mumbal Court has
jurisdiction to deal with the said case as per section 181(4) of Cr.P.C. 1973,
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" ELR. at C.R.No.81 of 2002 came to be registered at L.T.Marg Police
Station at the instance of Shri Vilas Rajaram Kulkami, the Special Auditor,
under the Divisional Joint Registrar, Cooperative Societies (Audit), Bombay
Division, New Bombay, against the Directors and office bearers of
Raghuvanshi Cooperative Bank Ltd., and M/s.Home Trade Ltd. It is alleged
that there was non delivery of GOI-S to the said Bank to the tune of Rs.5.40
Crores.

The said crime was transfered to EOW, GB, CB,
as CID, Mumbai, which registered the same C.R. No.63 of 2003.

After investigation, chargesheet has been filed against 9 Accused for
offence punishable under Sections 409, 420 r.w 120B of Indian Penal Code.
The Applicant has been cited as Accused No.3.

Statements of 30 wimesses have been recorded by the Investigating
Officer. The case is numbered as C.C.N0.324/P/2002 and is pending on the
file of the leamed Additional Chief Metropolitan Magistrate, 47th Court,
Esplanade, Mumbai.

In the said case one of the charge was that the accused No. 1 to 8
along with wanted accused mentioned at sr. no. 9 between 23/08/2000 and
15/02/2002 at Greater Mumbai agreed to do illegal acts to make a false
representation that they would purchase Government Securities on behalf of
Raghuvanshi Co-operative Bank Lid. and they utilized the money so
entrusted for their own purpose and thereby committed Criminal Breach of
Trust in respect of Rs.26,23,01,211.12 Crores by cheating the bank by giving
Contract Notes and bills and thereby accused No.' 1 to 8 and wanted accused
mentioned at sr. no. 9 committed offences punishable U/s. 120(B) IPC r'w
Section 409, 420 of L. P. C,

We are prima facie satisfied that the said Mumbai Court has
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jurisdiction to deal with the said case as per section 181(4) of Cr.P.C, 1973.

- Criminal Application No, 626/2014

FLR. at C.R.N0.298 or 2004 has been registered on 5/82004 at
Santacruz Police Station at the Instance of Shri Shahrukh Berjor Vevaina, the
Financial Controller with Breach Candy Hospital Trust Staff Provident Fund,
for non delivery of GOI-S of Rs. 76.89 Lakhs by M/s.Giltedge
Management Service Ltd,

Shri P.S.Subramanian of M/s. Rhone Paulenc Chemical (1) Ltd., also
filed a written complaint on 20/8/2004 with EOWMumbai against
M/s.Giltedge Management Services Ltd., for non delivery of GOI-S worth
Rs. 19.44 lakhs. This complaint is regarding money advanced‘ by
M/s.Rhone Pauline Chemical India Ltd. Employees Fund Trust.

Both the said Complaints were investigated by EOW, Mumbai, under
F.LR. at C.R.No.50 of 2004.

It was alleged that M/s. Giltedge Management Services Ltd., was to
receive the Securities from M/s.Home Trade Ltd. Since M/s.Home Trade
Lid., falled to deliver on time, the deliveries could not be given to
Complainant.

After investigation was complete, chargesheet has been filed in the
Court of the leamed Additional Chief Metropolitan Magistrate, 70 Court,
Esplanade, Mumbai against the Accused.

The Applicant has been cited as Accused No.l. Statements of 13
wimesses have been recorded by the Investigating Officer. The case has been
numbered as C.C.No.197 PW/2007 and is pending trial.

We are prima facie satisfied that the said Mumbai Court has
jurisdiction to deal with the said case as per section 181(4) of Cr.P.C. 1973,
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The General Manager of Wardha District Central Cooperative Bank
("WDCCB") Shri Rajan Salpekar, lodged F.LR. at C.R. No. 110 of 2002 at
Wardha City Police Station against the Directors and office bearers of M/s
Home Trade alleging non delivery of GOI-S worth Rs 25 Crores.

The Special Auditor Department of Cooperation, Shri G.M. Taywade
after inquiry into the affairs of WDCCB, lodged FIR at CR No 124 of 2002
against the Directors and Office Bearers of WDCCB and M/s.Home Trade
Ltd.

Both the Crimes e, C.R.N0.110 of 2002 and C.R.No.124 of 2002
were investigated into by the Local Crime Branch, Wardha, and a single
chargesheet was filed in the Court of the learned Chief Judicial Magistrate at
Wardha which was numbered as R.C.C.No.573 of 2002.

The Applicant has been cited as Accused Nol. The chargesheet
reveals 13 Accused and 34 witnesses out of which 10 witnesses have been
examined. i

The factual position shows that the Wardha District Co-op. Bank
transferred hug amount of about Rs.25 crores to the account of Home Trade
at Wardha.

One of the charge framed in R.C.C.N0.573/2002 is as follows :

“That you accused no.l Sanjay being a Director, accused no.2
Subodha being a Chartered Accountant, accused no.4 Nandkishor
being an Executive Director of the Home Trade Ltd. Company, or
about the month of the April 2002, at Wardha in furtherance of your
common intention cheat Wardha District Central Co-operative Bank,
Wardha, by dishonestly inducing it to to invest the amount of
Rs.25,24,72,083.33 through your company to get the Government
security and as per your assurance the amount was delivered to Home
Trade Ltd. by the said bank. But vou neither invested the amount nor
it was refunded to the bank, and thus you all thereby committed an
offence punishable under section 420 r/w 34 of Indian Penal Code,

i Uplosded on - 12072021 s Downloaded on - 13072021 1216:62
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We are -prima facie satisfied that the said Wardha Court has
jurisdiction to deal with the said case as per section 181(4) of Cr.P.C. 1973,

Criminal Application No. 629/2014
F.LR. at C.R. No.65 of 2002 came to be lodged at Vishrambang Police

Station, Pune at the instance of Shri Dadubhau Kale, the Special Auditor,
Cooperative Society, Division-11. against the Directors and officer bearers of
Suvarnayug Sahakari Bank Lid., Pune and, M/s, Home Trade Ltd.

The allegations are that the said Bank suffered a loss of Rs.5.64
Crores on account of non delivery of GOI-S at the instance of M/s. Home
Trade Ltd. The said Bank has opened account in HDFC Bank for the
purpose of said transactions. 3

The Applicant has been cited as Accused No.l.

The said Crime was investigated by State CID, Pune pursuant to
which chargesheet was filed in the Court of the learned Judicial Magistrate
First Class, Court No.4, Shivaji Nagar, Pune, and case is numbered as
C.C.No.357 of 2002,

In the said Crime, 11 have been cited as Accused, for offence
punishable under Sections 406, 409, 420, 465, 467, 468, 471, 34 and 109
Indian Penal Code and statement of 104 witnesses have been recorded by the
Investigating Officer.

~ The main allegation in the said criminal case is that huge amounts of
the shareholders and depositotrs of the said Suvamayug Sahakari Bank Ltd.,
Pune were misappropriated by the accused.

We are prima facie satisfied that the said Pune Court has jurisdiction

to deal with the said case as per section 181(4) of Cr.P.C. 1973,
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FLR at CR.No.75 of 2002 came to be registered at City Kotwali
Police Station at Amravati at the instances of Shri Babarao Bihadi, the
Divisional Assistant Registrar,Cooperative Department, Audit Branch,
Amravati Division.

The crime was registered against the Directors and office bearers of
M/s.Amravati People’s Cooperative Bank Ltd, M/s.Century Dealers
Pvt.Ltd., M/s. Giltedge Management Services Ltd. The offences alleged are
under Sections 406, 409, 420, 468, 34 Indian Penal Code.

It is alleged that Amravati Peoples Co-operative
Bank Ltd., entered Into transaction with M/s, Giltedge Management, who in
turn entered into transaction with M/s.Home Trade which could not deliver
Government of Indla Securities to M/s. Giltedge Management. The total
misappropriation is alleged to the tune of Rs.9.70 Crores. The sald case is
pending trial. The Appliéam has been cited as Accused No:21,

After investigation chargesheet was filed in the Court of the leamed
Chief Judicial Magistrate, Amravati against 23 Accused and statement of 121
witnesses have been recorded. The case is numbered as C.C.No.847 of 2003.

The main allegation in the said criminal case is that huge amounts of
the shareholders and depositotrs of the said M/s, Amravat Peoples
Cooperative Bank Ltd., were misappropriated by the accused.

We are prima facie satisfied that the said Amravati Court has
jurisdiction to deal with the said case as per section 181(4) of Cr.P.C. 1973,

Criminal Application No.631/2014
C.R.N0.102 of 2002 came to be registered at Pimpri Police Station,

Pune, at the instance of Shri Changdev Yashwant Pimple, the District Special
Auditor, Division-I, Cooperative Societies, Pune against the Directors and
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office bearers of Shri Sadguru Jangali Maharaj Sahakari Bank Ltd.,

Chinchwad, Pune and M/s, Home Trade Ltd.

Itwasaﬂegedmatthuemalossofns.w.ﬂ Crores to the Bank, on
. account of non delivery of GOI-S at the instance of M/s.Home Trade Ltd.
The Applicant has been cited as Accused No.1.

The said crime was investigated by the State CID, Pune, and
chargesheet filed in the Court of the leamed Judicial Magistrate First Class,
Pimpri, against 14 Accused for the offence punishable under Sections 406,
407, 420, 465,467, 468, 471 r.w. 34 Indian Penal Code.

Statement of 69 witnesses were recorded by the Investigating Officer.
The said case has been numbered as C.C.N0.498 of 2002 and is pending
trial.

The main allegation in the said criminal case is that huge amounts of
the shareholders and depositotrs of the said Shri Sadguru Jangali Maharaj
Sahakari Bank Ltd., Pune were misappropriated by the accused.

We are prima facie satisfied that the Court of leamed JM.EC,,
Pimpri has jurisdiction to deal with the said case as per section 181(4) of
Cr.P.C. 1973,

Criminal Application No. 1022/2014

The then Chairman Shri Pawan Raje Nimmbalkar (since deceased) of
Osmanabad District Criminal Co-operative Bank Ltd., Osmanabad got
registered F.LR. being C.R.No.158 of 2002 at MRA Marg Police Station,
Mumbai against Sunil Kedar, the then Chairman of NDCCB and the
Directors of M/s.Home TradeLtd, for offence punishable under Sections 420,
120B Indian Penal Code. The allegations made were regarding non delivery
of GOI-S worth Rs.30 Crores to ODCCB.The said C.R.No.158 of 2002 was
transferred toEOW, CB, CID, Mumbai, for its investigation.

Inquiry by Divisional Assistant Registrar, of Cooperation, Latur

iz Uploaded on - 1207/2021 = Downlosded o - 13072027 121652 =




erlapp.620.2021.doc
Department led to registration of FLR. at C.R.No.106 of 2002 on

08.05.2002 at Osmanabad Police Station against the then Chairman of
ODCCB Shri Bhupalsingh @ Pawan Santajeerao Raje Nimbalkar as well as
the Chairman and Director of M/s.Home Trade Ltd., for offence punishable
under Sections 406, 409, 420 r.w. 34 Indian Penal Code.

Pursuant to the order passed by the High Court In Writ Petition
No.764 of 2004, C.R.No.45 of 2002 of EOW (original C.R.No.158 of 2002)
came to be transfeed to Osmanabad Police Station for its joint
investigation.

After completion of Investigation a single chargesheet was filed in the
Court of the leamed Judicial Magistrate First Class, Osmanabad and
numbered as C.C.N0.398 of 2002 The chargesheet lists 10 Accused and 38
witnesses The Applicant has been cited as Accused No.7.

The Applicant preferred an Application at Exhibit- 529 in C.C.No.398
of 2002 invoking the provisions of Section 181(4) and 182(1) Code of
Criminal Procedure and praying for the transfer of case to a competent Court
at Mumbai having jurisdiction to try the same. The Jearned Chief Judicial
Magisn'ateOSmmbadafmhearlngboththesldesbyOtderhas been pleased
to reject the same, The said order was challenged by the Applicant before the
Sessions Court, Osmanabad under Criminal Revision Application No.111 of
2013. The leamed Additional Sessions Judge, Osmanabad, has been pleased
to reject the same. The said order was challenged by the Applicant before the
Aurangabad High Court in Criminal Application No.4366 of 2014. The said
Application was, however, withdrawn with a liberty to raise the said issue, as
and when the exigency would arise.

In the meanwhile in C.GC.N0.398 of 2002, the Applicant had also
preferred Discharge Application at Exhibit-407. The learned Chief Judicial
Magistrate, Osmanabad by order dated 07.08.2013 was pleased to reject the

same.
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The leamned Chief Judicial Magistrate, Osmanabad held that the

amount of approx Rs.29 Crores, frozen in the Bank of NDCCB belonged to
ODCCB. The said order was challenged by NDCCB in Criminal Writ
Petition No.3 of 2005 before the Aurangabad Bench. By the order dated
13.03.2013 High Court was pleased to dismiss the said Petition.  The said
order was challenged before the Hon'ble Supreme Court by NDCCB. The
Hon'ble Supreme Court was pleased to expedite the trial in C.C.N0.398 of
2002, and if possible to be completed within six months. In this case trial
has commenced and in all 10 witnesses have been examined.

Thus points raised in Criminal Application No.1022 of 2014 are
already raised and decided. In any case we are prima facie satisfied that the
said Osmanabad Court has jurisdiction to deal with said case as per section
181(4) of Cr.P.C., 1973.

49.  There Is substance in the contention of the learned Advocate General
that the real question involved in all these criminal applications is not
whether the Mumbai Court has got jurisdiction to deal with all the criminal
cases but the question to be decided is whether respective Courts in which
respective trials are pending have got jurisdiction to deal with those cases.
We are satisfied that there is no substance in the contention of the Applicant
that all these cases are interlinked with each other. We are satisfied that the
respective Courts in which the respective trials of this criminal cases are
pending are having jurisdiction to deal with those cases on the touchstone of
various criterias enumerated in section 181(4) of Cr.P.C,, 1973.

50.  The Applicant has invoked power of this Court under Section 407 and
482 of Cr.P.C., 1973. The main contention of the Applicant is that only the
Court at Mumbai has jurisdiction to try all these criminal cases. The said
contention is contrary to section 181(4) of Cr.P.C., 1973 and the same has
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been adequately dealt with hereinabove. The other contention of the

Applicant is that most of the witnesses are from Mumbai, most of the
accused are from Mumbal and therefore, the trial of all these criminal cases -
be transferred to Mumbai, In this behalf the leamed Advocate General in his
Brief Note has submitted in paragraph No.7 as follows:-

“7. Indisputably, admitted facts of all these matters taken together will
demonstrate that each and every Criminal Case is independent. In
other words, none of these cases are either interconnected, interlinked
or interdependent, though certain set of limited number of accused
therein are common, including the present petitioner. It is true that the
modus operandi of commission of crime, involved in all these cases,
is similar if not identical. However, there is fundamental difference in
all these cases In as much as the following aspects thereof are
+ concerned:

a. The place where the registered offices or head offices the
banks are situate;

b. The revenue districts over which the banks have jurisdiction to
operate;

c.  The office bearers of these banks;

d. The officials Le. servants of these banks who are
involved in the respective cases and have been made
accused therein;

e.  The amounts involved;

f. The Chronology of evemts and the nawre of
transactions;

g The set of documents;

h. The set of witnesses to be examined;

i, The investigating agencies who have investigated the
respective offences and have filed charge sheet;

It is therefore absolutely clear, ex facie that, it is not possible to have a
common trial or a consolidated recording of evidence or a.-common
hearing, of these cases.”

The learned Counsel appearing for the Applicant as well as other Advocates
supporting the plea of transfer has not pointed out any material which is
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contrary to the above submission of the leamned Advocate General. Apart

from this, it is to be noted that the trial of some of the sald criminal cases
have progressed substantially and therefore, at this stage transferring the trial
of all these criminal cases to Mumbai will affect the progress of said
criminal cases.

51. Itis w be noted that the power under section 407 (c) of Cr.P.C,,1973
is to be exercised in following three circumstances:-

(1) If an order under the said section is required by any provision of
CrPC., 1973.

(ii) Will tend to the general convenience of the parties or witnesses
(iii) Is expedient for the ends of justice.

As we have already discussed in detail the position that as per section
181(4) of Cr.P.C., 1973, the respective Courts where respective trials are
pending have jurisdiction and therefore the above referred clause (i) will not
apply. The learned Counsel appearing for the Applicant and other Advocates
supporting the plea of transfer have not pointed out any other provision of
Cr.P.C., 1973 requiring the transfer of case.

52. As far as the aspect regarding general convenience of parties or
witnesses are concerned, trial in some of the said criminal cases have
progressed substantially. Apart from that, the aspects which the leamned
Advocate General has pointed out in paragraph 7 of his Brief Note which are
set out hereinabove, clearly shows that in fact transfer will inconvenience the
parties and witnesses, Taking overall view of the matter transferring trial of
all these criminal cases will not be in the interest of justice.
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53. Therefore, for the reasons set out hereinabove this is not a fit case to

exercise power of transfer under section 407 of Cr.P.C., 1973 and section
482 of Cr.P.C., 1973. '

54.  Hereinafter we will deal with the contentions raised in Public Interest
Litigation No. 15 of 2020. In this PIL, the Petitioners have sought relief that
appropriate action be initiated against Respondent Nos.5 — Sunil Chhatrapal
Kedar and 6 — K.D, Choudhari in said PIL No.15/2020 and also against
Chief Judicial Magistrate, Court No.I, Nagpur, under the provisions of
Contempt of Courts Act, 1971, for failure to act in consonance with the
order dated 23/12/2014 passed in PIL No.25/2014 and the orders dated
5052017, 6/04/2018 and 4/03/2019 passed in Civil Application
N0.519/2017 In PIL No0.25/2014 and further seeking prayer to direct the
Registry of Nagpur Bench of this Court to take appropriate action for
remittance of the Record and Proceedings in C.C. No.147/2002 (Old
C.C.No.101/2002).

55. Mr.Bhandarkar, leamed Senior Counsel pointed out various orders
passed in PIL No.252014 and Civil Application No.519/2017 in PIL
N0.25/2014 and also pointed out various orders passed in Civil Aplication
No.1701/2019 in PIL 25/2014.

56. The said Civil Application No.1701/2014 was numbered as PIL
N0.58/2019 (Nagpur) pursuant to directions dated 4/10/2019 passed by
Nagpur Bench of this Court. The said PIL is transferred to this Court by
order dated 11/02/2020 passed by Hon’ble Chief Justice in Criminal
Application No.60/2020 with Criminal Application No.61,/2020 and after
transfer of the same to Principal Seat at Mumbai said PIL is numbered as PIL
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No0.15/2020. By the Administrative order dated 21/02/2020, the said PIL

No.15/2020 is clubbed together with the above nine Criminal Applications.

57.  Mr.Bhandarkar, learned Senior Counsel further submitted that inspite
of several directions expediting trial and completion of the same by time
bound manner, the said directions were not complied with and, therefore, the
Petitioners have filed present PIL seeking above referred prayers. However,
he further states that presently trial in Criminal Case No.147/2002 is
nearing completion and only three witnesses have remained to be
examined. He states that therefore he has instructions not to press the reliefs
sought In PIL, however, he states that further orders be passed directing
expeditious completion of trial in Criminal Case No.147 of 2002 and some
time bound program be fixed as under pretext of Covid-19 restrictions, the
trial is being delayed.

58. DrAbhmav Chandrachud, learned Counsel appearing for Respondent
Nos.5 and 6 submitted that as the Petitioners are not pressing reliefs sought
in the PIL,, he has no submissions to advance.

59,  Mr.Kumbhakoni, leamed Advocate General submitted that steps are
being taken for expeditious completion of trial in all the criminal cases.

60. The PIL No.25/2014 before Nagpur Bench of this Court was filed by
the PIL Petitioners seeking to initiate immediate steps for recovery of
misappropriated amount to the tune of Rs.150 crores from Respondent No.5
— Sunil Kedar and Respondent No.6 — K.D. Chaudhari and further seeking
expeditious disposal of Regular Criminal Case No.147/2002 along with
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other criminal cases pertaining to misappropriation of funds pending on the

file of the leamed Judicial Magistrate, First Class, Court No.I, Nagpur.

61. In this PIL, we are not concemed with prayer regarding recovery of
misappropriated amounts and we are only concemned with expeditious
disposal of criminal cases. A Co-ordinate Bench of this Court at Nagpur
by order dated 23/12/2014 inter alia passed the following directions
regarding criminal case :

“Insofar as the Criminal case is concerned, the trial Court could
not proceed since one of the accused is absconding.

The leamed Government Pleader, on instructions from the
Public Prosecutor appearing before the trial Court, makes a statement
that steps would be taken for separating the trial of the absconding
accused and the trial would proceed expeditiously insofar as the other
accused are concerned.

lnﬂmwewo(lbematter,wealsodlmmeleamedludlcnal
Magistrate, First Class, Court No.1, Nagpur to expedite the trial and
conclude the same as expeditiously as possible and in any case, within
a period of one year from today.”

62. In the meanwhile all aforesaid criminal applications were filed and
the learned Single Judge by order dated 25/11/2014 issued notice to the
Respondents and made the same returnable on 9/12/2014 (except in
Criminal Application N0.628/2014). In Criminal Application No.628/2014
the learned Single Judge granted leave to move the Hon’ble Chief Justice
for appropriate orders. Thereafter in Criminal Application No.628/2014 the
learned Single Judge issued notice to the Respondents and made same
retumable on 14/05/2015 and granted ad-interim order in terms of prayer
clause (b) till then.  Thereafter leamned Single Judge by order dated
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10/04/2015 passed in all aforesaid nine criminal applications recorded the

submissions of Mr.Pradhan, learned Counsel of the Applicant that only the
Courts in Mumbai would have jurisdiction to deal with offence in question.
The leamned Single Judge observed that question raised is primarily of lack
of territorial jurisdiction which needs to be decided in accordance with law.
The leamed Single Judge inter alia passed following order in Criminal
Applications on 10/04/2015 :
“5. Nevertheless, the question that has been raised is primarily of
lack of territorial jurisdiction, which needs to be decided In
accordance with law. In view of the fact that, two of the cases are
part_heard, it would be essential to dispose of these applications
expeditiously. However, in the meanwhile, the trials cannot be
permitted to proceed.”
63. C.A.N0.519/2017 was filed in PIL No.25/2014 and a Co-ordinatte
Bench of this Court (Nagpur) by making reference to the order dated
10/04/2015 passed by the leamed Single Judge in above Criminal
Applications issued following clarification on 6/04/2018 :

“4, We therefore clarify that said order would not come in the way
of learned trial Judge to conduct the trial, except against the person in
whose case the order is passed by the leamed Single Judge of this
Court in Bombay."”

64. It appears that in spite of clarification given by this Court as set out
hereinabove the leamed Chief Judicial Magistrate, Nagpur before whom the
‘sald trial was pending, was not proceeding further with said criminal case
and therefore the Division Bench (Nagpur) passed the following order on
6/03/2019 in C.A. No.519/2017 in PIL No0.25/2014 :
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“In compliance- of order dated 4/3/2019, we have received
report dated 5/03/2019 from Chief Judicial Magistrate, Nagpur along
with records and proceedings wherein it is informed that though
are expedited by this Court vide order passed in PLL.
No.25/2014, due to further orders in Criminal Application
No0s.624/2014 to 631/2014, 3322015, 33372015, 322/2015 and
1022/2015 by the Principal Seat of High Court at Mumbai granting
stay to proceedings, criminal case could not be decided in a time
bound frame and same is pending.

We from the report conclude that leamed Magistrate failed to
appreciate the order passed by Division Bench as against the order
passed by leamed Single Judge of the Principal Seat and in that
reference, mechanically adjourned the proceedings holding that same
aré stayed by the orders of High Court. The facts mentioned in the
report thus clearly establish that in spite of expediting trial as
aforesaid, same is pending without sufficient reason. The learned
Chief Judicial Magistrate in fact, in his report, has undertaken to
decide the case within ' a period of two months from the date of
further order, if any issued by this Court.

Considering the fact that there is no stay to the proceedings
and as leamed Chief Judicial Magistrate has shown his readiness to
complete trial within two months, we accept his undertaking and
direct that steps be taken by the Court of learned Chief Judicial
Magistrate for deciding Regular Criminal Case No.147/2002 pending
on his file. In spite of two months, we grant him one more month
and grant period of three months for completion of trial.

Stand over to 3/4/2019 for establishing part compliance of the
order.

R & P be sent back to the concemed Court forthwith.”

65. Inspite of aforesaid directions the trial was not being completed and
as records and proceedings were sent to Mumbai pursuant to the order
passed in Criminal Application No.628 of 2014, the Petitioners filed above
teferred C.A.No.1701/2019 in PIL No.25/2014. This Court (Nagpur Bench)
by order dated 4/10/2019 issued following directions :

“The record and proceedings of criminal case No.147/2002

(Crime No.101/2002 registered with Police Station Ganeshpeth,
Nagpur) be called immediately and placed before the Court of Chief
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Judicial Magistrate, Nagpur so that the trial of the case except against
the accused (Sanjay H. Agrawal) whose trial has been stayed by the
learned Single Judge at Mumbai proceeds further in compliance with
the directions given many a times by this Court earlier. If any record
of the criminal case pending against said Sanjay Hariram Agrawal
would be required by Mumbal Court, the leamed Chief Judicial
Magistrate shall separate that part of the record which pertains to the
said accused and sent it to Mumbal Court. Special bailiff be deputed
for bringing the record and proceedings.

These steps are necessary because the criminal case, which is
pending, involves serious offences like those punishable under
sections 406, 409, 468, 471 read with section 120-B and section 34 of
Indian Penal Code involving a scam of 150 crores of rupees,
perpetrated way back in the year 2002 and today in the year 2019, the
trial has not moved even an inch. It stands almost at same stage at
which it stood In the year 2002. Definitely, the justice
administration system owes an explanation to the society for such
inordinate delay, especially when public money to the tune of Rs.150
crores and interests of unsuspecting victims, largely poor
agriculturists and depositors are at stake.”

66. This Court by sald order dated 4/10/2019 directed that said
C.A.N0.1701/2019 be registered as separate PIL. and accordingly, the same
was thereafter renumbered as PIL No.58/2019 (Nagpur Bench).

67. By order dated 7/11/2019 passed in PIL 58/2019, the Nagpur Bench
directed seming up of a dedicated Court for trying the criminal case
N0.147/2002 and issued several directions including directing the Presiding
Officer of the Dedicated Court to submit periodical reports at interval of
every 15 days about progress of the case. It appears that in view of aforesaid
directions the trial has considerably progressed and now only three
witnesses have remained to be examined.
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68. In view of the said progress, Mr.Bhandarkar, the leamed Senior

Counsel fairly submitted that although he has instructions not to press the
reliefs sought in PIL, however, effective directions be passed for expeditious
time bound completion of the said trials.

69.  In view of the facts and circumstances of these criminal cases and the
legal position discussed hereinabove, we are disposing of all these matters
by issuing certain directions. We are issuing these directions as said criminal
cases are concerning very serious offences punishable under sections 406,
409, 468, 471 read with 34 of IPC. In C.C.No.147 of 2002 the scam of more
than Rs.150 crores is involved which took place in or about year 2000. The
said monies which were misappropriated were belonging to share holders
and depositors of NDCCB and is public money., The factual position

“involved in other criminal cases are also similar and in few cases even the
amount of Provident Fund are misappropriated.

70.  Although we are dismissing all the criminal applications we clarify
that the reasoning recorded in this order on the factual aspects involved in
all the nine criminal cases are prima facie observations and recorded for the
purpose of deciding these Criminal Applications, The leamed Courts
conducting trial of all these Criminal cases are free to decide the point of
jurisdiction on the basis of the evidence led in respective criminal cases and
by keeping in mind the relevant provisions of law and the legal position as
set out in this order. This clarification is necessary in view of observations
of Hon'ble Supreme Court as contained in paragraph nos.34 to 41 of the
judgment in the matter of Kaushik Chatterjee (supra). The Trial Courts will
take into consideration that section 181 (4) of Cr.P.C.,, 1973 contemplates
that jurisdiction lies to varlous Courts as provided In that section. Various

= Uploaded on - 12072021 2 Downlowded on - 13072021 121842




92

65/66
sms, orl.app 628 202 1. doc
Courts contemplated under section 181(4) of CrP.C. 1973 will have

jurisdiction to inquire into or try offence of criminal misappropriation or
criminal breach of trust. Courts within whose local Jurisdiction (i) offence
was committed or (i) any part of the property which is the subject of the
offence was recelved by the accused or (iii) any part of the propenty which is
the subject of the offence was retained by the accused or (iv) any part of the
property which Is subject of the offence was required to be returned by the
accused or (v) any part of the property which is subject of the offence was
required to be accounted for by the accused, all these Courts will have
jurisdiction to try said offences. Thus the question to be taken into
consideration by respective Trial Courts is whether the Court in which the
respective trials are pending have jurisdiction and not whether any other
Court has jurisdiction and the same will have to be decided on the
touchstone of criteria prescribed under section 181(4) of Cr.P.C., 1973,

71.  Thus we dispose of all these mauters by passing the following order ;

() All Criminal Applications are dismissed with costs, subject to
clarification as contained in paragraph 70.

(ii) We direct that the respective Trial Counts dealing with respective
criminal cases as mentioned in para No. 1 to complete the trial of said cases
expeditiously.

(i) We direct that the trial in said C.C.No.147/2002 (Crime No.101/2002
registered with Ganesh Peth police station, Nagpur) be completed by
passing final Judgment and Order within maximum period of four months
from today. We make it clear that we are granting maximum four months
time in view of Covid-19 restrictions. With these directions although we are
disposing of the PIL No.15/2020, however, we direct that the leamed
Presiding Officer dealing with sald criminal case shall file monthly report of
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(iii) We make it clear that after completion of trial in said C.C.No.147/2002
(Crime No.101/2002 registered with Ganesh Peth police station, Nagpur)
against other accused except the Applicant, the trial against Applicant be
commenced by conducting the same expeditiously and preferably on day to
day basis and the same be completed within a period of four months after
commencement of trial against present Applicant.

(iv) In view of dismissal of all Criminal Applications, Interim Application
made therein do not survive and disposed of as such.

[MADHAV J. JAMDAR, J.] [A.A. SAYED, J.]
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Omprakash Bhaurao Kamdi and Ors. vs. State, through its Secretary, Depte. of Co-op, and Texriles,
Maniralays and Ors
Office Notes, Office Memoranda of Coram, Court's or Judge's orders
appearances, Court's orders of directions
and Registrar's arders

Mrs,Bhard Dangre, G.P. for respondent nos. 1 to 3,
Mr.M.V.Samarth, Adv. for respondent no.5.
Mr.D.V.Siras, Adv. for respondent no.6.

CORAM : B.R. GAVAI AND
V. M, DESHPANDE, JJ.

DAIE : 23.12.2014.

Heard.

The petitioners have approached this Court
for various reliefs including direction to respondent
nos. 1 to 4 to take immediate steps for recovery of
amount from respondent nos. 5 and 6.

The appeal filed by some of the Directors of
the Bank is allowed and the Siaie Government has
directed an enquiry u/s.88 of the Maharashtra Co-
operative Societies Act, 1960 to be conducted de novo.
In that view of the marter, the question of recovery of
amount would arise only after the enquiry is
completed.

Though the learned Government Pleader
states that the statutery period for completing the
enquiry 1s two years, the enquiry shall be completed as
expeditiously as possible.

.
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We, therefore, direct the Enquiry Officer,
who is said to be a lawyer, to conclude the enquiry
within a period of six months from today.

It is further directed that the contesting
parties shall co-operate with the enquiry. If in
concluding the enquiry expeditiously any party
indulges in delaying tactics, the Enquiry Officer would
be at liberty to draw such inference as is permissible in
law.

Insofar as the Criminal case is concerned,
the trial Court could not proceed since one of the
accused is absconding.

»~ The learned Government Pleader, on
instructions from the Public Prosecutor appearing
before the trial Court, makes a statement that steps
would be taken for separating the trial of the
absconding accused and the trial would proceed
expeditiously insofar as the other accused are
concerned.

In that view of the matter, we also directed
the [barned Judicial Magistrate, First Class, Court No.1,
Nagpur to expedite the trial and conclude the same as
expeditiously as possible and in any case, within a
period of one year from today.

Mr.S.P.Bhandarkar, learned Counsel for the
petitioners submits that, in view the afore-said
directions, the grievance of the petitioners stands
satisfied as of now. However, he reserves liberty to take

such steps as are permissible in law, at an appropriate
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stage,
In view of the above, the petition is disposed
of by reserving the right of the petitioners, as prayed

for.

JUDGE JUDGE

*jaswal

\
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NAGPUR BENCH, NAGPUR.

IN

(Omprakash Bhaurao Kamdi and Ors. Vs. State of Maharashtra and others)

Office Notes, Office Memoranda of Coram,
appearances, Court’s orders of directions Court's or Judge's orders.

and Registrar's Orders.

Mr. S.P. Bhandarkar, Advocare for petitioner.

Mr. M.K. Pathan, AGP for Respondent No. 1 to 3.
Mr. M.V. Samarth, Advocate for Respondent No.4.
Mr. A.A. Naik, Advocate for Respondent No, 5

Mr, D.V. Siras, Advecate for Respondent No. 6.

CORAM : SUNIL B. SHUKRE AND
MILIND N. JADHAV, JJ.

DATE : 04.10.2019.

After hearing Shri Bhandarkar, learned counsel
for the applicants who are the original petitioners, Shri
Pathan, learned AGP appearing for the respondent Nos. 1 to
3, Shri Samarth, learned counsel for Responden[-No. 4, Shri
Naik, learned counsel respondent No. 5 and Shri Siras,
learned counsel for respondent No. 6, we find that the
grievance of the petitioner, which was earlier found to be

satisfied to a large extent and which was the reason for
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disposing of the PIL No. 25/2014 by an order passed by this
Court on 23.12.2014, has resurfaced again as, prima facie,
the Court of Chief Judicial Magistrate, Nagpur, has
frustrated the whole purpose which was sought to be
achieved by the order passed on 23.12.2014.

By the order dated 23.12.2014, this Court
directed the concerned Criminal Court, which is the Court of
Chief Judicial Magistrate, Nagpur, to expedite the trial and
conclude the same as expeditiously as possible and in any
case wi-thin the period of one year from 23.12.2014. It was
also indicated by this Court that the trial of the absconding
accused be separated. Relevant paragraphs of the order
dated 23.12.2014, for the sake of convenience, are
reproduced as under :

“CORAM: B. R. GAVAI AND V. M. DESHPANDE, JJ

Heard.

------
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In that view of the matter, we also directed the
learned Judicial magistrate, First Class, Court No. 1, nagpur
to expedite the trial and conclude the same as expeditiously

as possible and in any case, within a period of one year from

However, the trial did not move forwatd and the
reason given by the learned Magistrate was that after the
order dated 23.12.2014 was passed, one of the accused
Sanjay Hariram Agrawal, moved several criminal
applications before the Principal Seat of High Court of
Bombay in which stay was granted by learned Single Judge
at Mumbai to that criminal trial which was pending before a
court amenable to territorial jurisdiction of this Court.

This Court, therefore, was compelled to make

some observations- while passing the order dated

—
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06.04.2018. This Court observed that it was difficult to
appreciate as to how the learned Single Judge at Bombay
had entertained the challenge to the proceedings pending
before the Court which was situated within the territorial
jurisdiction of Nagpur Bench. This Court then went on to
clarify the whole issue so that the trial, as directed earlier,
could be completed by the criminal court at Nagpur
expeditiously. 1

' Let us not forget, the criminal trial is pending
before Nagpur Court since the year 2002 and therefore, the
interest of justice required that the trial was concluded as
early as possible. Showing sensitivity to the issue involved,
this Court then by the order passed on 06.04.2018, observed
that the stay order passed by the learned Single Judge at
Bombay would not come in the way of learned trial Judge to
conduct the trial except against the person in whose case the
order was passed by the learned Single Judge of this Court

at Bombay. Relevant paragraphs in which these observations

and clarifications appear in the orxder passed on 6.4.2018
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are reproduced as under :-
“CORAM : B.R. GAVAI AND M.G. GIRATKAR,

JJ
date : 6/4/2018

3. Firstly, it is difficult to appreciate as to how
learned Single Judge as Bombay could have
entertained the proceedings pending before the
Court which is situated within the territorial
Jurisdiction of Nagpur Bench.

4. We therefore clarify that said order would
not come in the way of leamned trial Judge to
conduct the trial, except against the person in
whose case the order is passed by the learned
Single Judge of this Court at Bombay.” *

Inspite of such clarification, it appears, nothing
had had any impact on the concerned criminal court and the
trial continued to remain standstill. This fact was again
brought to the notice of this court on 06.03.2019 by which
time report of the concerned Chief Judicial Magistrate, was
already called and placed before the Court. On going
through this report, this Court again concluded that the
learned Magistrate mechanically adjourned the proceedings

holding that the same were stayed by the orders of the High
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Court. This Court also found that no sufficient reason was
assigned by the learned Magistrate for the delay that
occurred in the case. This Court then noted that the learned
Chief Judicial Magistrate, in his report had undertaken to
decide the case within the period of two months from the
date of further order, if any, issued by this Court. However,
the trial was not taken forward, in any manner, much less
completed, which was in breach of the undertaking given by
the learned Magistrate himself to this Court and also specific
directions given by this Court. Yet, this Court treated the
learned Magistrate with indulgence, perhaps undeservedly
for the learned Magistrate, and, therefore, this Court
granted further two months’ time to him to conclude the
trial. The relevant paragraphs of the order dated
06.03.2019, for the sake of convenience, are reproduced as
below :
“CORAM : P. N. DESHMUKH AND ROHIT B.

DEO, JJ
DATED : MARCH 6, 2019

---------

—
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We from the report conclude that learned
Magistrate failed to appreciate the order passed
by Division Bench as against the order passed
by learned Single Judge of the Principal Seat
and in that reference, mechanically adjourned
the proceedings holding that same are stayed by
the orders of High Court. The facts mentioned
in the report thus clearly establish that inspite of
expediting trial as aforesaid, same is pending
without sufficient reason. The learned Chief
Judicial Magistrate in fact, in this report, has
undertaken to decide the case within a period of
two months from the date of further order, if
any issued by this Court.

Considering the fact that there is no stay to the
proceedings and as learned Chief Judicial
Magistrate has shown his readiness to complete
wial within two months, we accept his
undertaking and direct that steps be taken by
the Court of learned Chief Judicial Magistrate
for deciding Regular Criminal Case No.
14772002 pending on his file. Inspite of two
months, we grant him one more month and
grant period of three months for completion of
trial,

Once again, the matter was listed before this
Court on 13.09.2019. All .these events which have taken

place earlier and the directions which have been given by
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this Court from time to time, were summarized in this order
and report of the learned Principal District Judge was called.
Now, the report has been received and it shows that the
present Chief Judicial Magistrate, Nagpur, has recently
joined after having taken charge of the post on 10.06.2019
before which date, the period of two months granted by this
Court for conclusion of the trial had already expired. He has
also expressed difficulty to proceed with the trial as the
record’and proceedings of the whole case have already been
sent to the Court of the learned Single Judge at Principal
Seat, Mumbai.

The facts and circumstances discussed above
would show thaf far from reaching the stage of satisfaction
of the grievance of the petationers, there has been
aggravating and ballooning of the grievance of the
petitioners as it existed before the PIL was disposed of on
23.12.2014. It has therefore, become necessary to deal with

" the grievance of the petitioner by directing the registration

of this application as fresh PIL. The order dated 23.12.2014




]0ST

-

|
o
‘C:_c:

01.pil25.14.0dt
9/12

has also granted liberty to the petitioners to take such steps
as are permissible in law.

Registry is, therefore, directed to treat the
application as a fresh and separate Public Interest Litigation
in which case the notices shall stand issued to the
respondents in which event, learned Assistant Government
Pleader would waive notice for respondent Nos. 1 to 3;
learned counsel Mr. Samarth would waive notice for
respondent Nos. 4 and Mr. Naik, learned counsel would
waive notice for respondent No. 5. We direct the petitioners
to add Shri Sanjay Hariram Agrawal as party-respondent to
this petition by carrying out amendment. Necessary
amendrﬁent be carried out within two weeks from the date
of the order. Notice be issued to the newly added
respondent Sanjay Hariram Agrawal returnable on
05.11.2019.

Learned Registrar (Judicial) is requested to
ensure that the notice is served upon Sanjay Hariram
Agrawal with the assistance of the Commissioner of Police,
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Nagpur. The Commissioner of Police, Nagpur, or his
nominated officer shall submit before this (iourt his report
regarding due service of notice on Sanjay Hariram Agrawal
on or before the next date.

The record and proceedings of criminal case No.
147/2002 (Crime No. 101/2002 registered with Police
Station Ganeshpeth, Nagpur) be called immediately and
placed before the Court of Chief Judicial Magistrate, Nagpur,
S0 that' the trial of the case except against the accused
(Sanjay H. Agrawal) whose trial has been stayed by the
learned Single Judge at Mumbai proceeds further in
compliance with the directions given many a times by this
Court earlier. If any record oé the criminal case pending
against said Sanjay Hariram Agrawal would be required by
Mumbai Court, the learned Chief Judicial Magistrate shall
separate that part of the record which pertains to the said
accused and send it to Mumbai Court. Special bailiff be
deputed for bringing the record and proceedings.

These steps are necessary because the criminal
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case, which is pending, involves serious offences like those
punishable under Sections 406, 409, 468, 471, read with
section 120-B and Section 34 of the Indian Penal Code
involving a scam of 150 crores of rupees, perpetrated way
back in the year 2002 and today in the year 2019, the trial
has not moved even an inch. It stands almost at same stage
at which it stood in the year 2002. Definitely, the justice
administration system owes an explanation to the society for
such inordinate delay, especially when public money to the
tune of Rs. 150 crores and interests of unsuspectifig victims,
iargely poor agriculturists and depositors are at stake.

We would also request the learned Principal
District & Sessions Judge, Nagpur to send to this Court
names of all the Presiding Officers, who had an occasion to
deal with the aforesaid criminal cases since 23.12.2014 il
date so as to enable us who examine the issue of contempt
of court appropriately.

Liberty is granted to applicants to file documents,

if any, on record by next date. A true copy, duly

2t Downlonded o - J010/2024 13.23:.39 .



I0&

* 01.pil25.14.0dt
12/12

authenticated, be supplied to all the concerned:.

JUDGE JUDGE
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1 R.C.C.N0.147,/2002
State -Vs- Sunil Kedar & Ors
th
1] Heard learned APP, Adv. Mr Bhangade for accused No.2, and

the reply argument on behalf of all other accused except accused No.3

Sanjay Agrawal and the absconding accused No.10 Kanan Mewawala.

2] It is submitted on behalf of the accused persons that there is
nothing on record to demonstrate any prima facie case against them. The
Court has no territorial jurisdiction to entertain and try the case as such. All
the alleged transactions have been done at Mumbai. The entire proceedings
of this case are stayed by the order of Honorable High Court, Principal Bench
at Mumbai. The case is required to be dealt with by the Special Public
Prosecutor. The learned APP ought to have provided draft of charges.
however the same has not been done. There is nothing on record to
demonstrate that there was any criminal conspiracy and that the accused
have committed any crime. The prosecution itself does not know the
amount of misappropriation. In addition to above, on behalf of accused
No.1, 2 and 11 it is further submirted that, these accused had never prepared
any false document and not committed any forgery. In fact, initially the
accused No.l had reported the matter to Police. Therefore, no role
whatsoever can be attributed to them in the alleged crime. Hence, there is
no material in framing the charge against any of the accused and that the

accused are required to be discharged.

3] On the other hand, learned APP has submitted that there is
ample material on record to demonstrate the involvement of accused persons
in the alleged crime. The charge-sheet alongwith annexures is provided to
accused persons long back. They are having complete idea from the charge-
sheet and documents supplied to them, as to under which penal provision
they are chargesheeted. Therefore, there is no need and even no provising

in law for providing any draft of charges. The charge-sheet and docnments
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2 R.C.C.N0.147/2002
State -Vs- Sunil Kedar & Ors
demonstrate the entire link of criminal conspiracy reached upon by the

accused persons to withdraw and misappropriate the money entrusted by the
Bank. That apart, there is ample evidence even to disclose that the accused
have common intention to commit the alleged crime and that they have

committed the same.

4] In reply, learned counsel for accused submitted that the charge
under Section 120(B) and 34 of Indian Penal Code can not be raised
simultaneously. There is no evidence of meeting of minds between accused
to commit the-crime, The charge of conspiracy is not at all made out and
Advocates Mr, Ahuja and Mr. Purohit would submit that it is a pure case to
discharge all the accused under Section 239 of the Code of Criminal

Procedure.

5] Having heard the arguments as above and upon considering the
charge-sheet and it’s annexures, this Court is of the considered view that
there is sufficient material to frame the charge against accused persons
under Section 120(B) and Sections 406,409,468,471 read with section
120(B), in alternative read with Section 34 of the Indian Penal Code. The
defence of inadequacy of evidence or falsity of prosecution case can not be
considered at this stage as against the charge-sheet and documents produced

on record.

6] So far as territorial jurisdiction is concerned, the charge-sheet
would disclose the allegation that the accused persons had means rea to
form a criminal conspiracy for withdrawing the money of Nagpur District
Central Co-operative Bank by anyhow obtaining sanction for withdrawal of
such amount and accordingly, by using illegal means they obtained the same
from Headquarter of Bank at Nagpur. Therefore, only because bank at
Nagpur was having account at Mumbai and that the monetary transactions

were . taken place through that account is not sufficient to oust the
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Jurisdiction of this Court to entertain and try the case, As per the allegations
in the charge-sheet, the main part of criminal conspiracy to anyhow create
some documents/illegal resolution for transferring the amount to various
companies handled by and in the name of various accused persons under the
guise of purchasing government securities was done at Nagpur itself. Hence,
the submission on behalf of accused about lack of territorial jurisdiction to

proceed with the trial appear to be meritless and required to be rejected.

7) The submission on behalf of accused that the case js required to
be handled by a Special Public Prosecutor can not be considered at all. It is
for the Prosecution to decide as to who should represent the case on it's
behalf. Accused can not dictate the prosecution for appointment of a Special
Public Prosecutor, It is contended on behalf of accused persons that
proceedings is stayed by our Honorable High Court, Principle Bench at
Mumbai, However, the fact remains that this trial is being held as per the
directions issued by our Honorable High Court, Bench at Nagpur in P.I.L. No.
25/2014 and P.1.L.No. 58/2019 Omprakash Kamdi and others Vs. State and
others, vide orders dated 23/12/2014 and 07/11/2019 respectively.

8] As such, the submissions/objections raised on behalf of accused
persons are devoid of any merits. Hence, upon consideration of the charge
sheet and the documents filed with it and after hearing the learned counsels
for accused and Learned A.P.P. this Court is of the considered view that
there is sufficient ground to frame the charge against all the accused persons
for the offences punishable under Section '120(8) and Sections 406, 409,
468, 471 read with section 120(B), in alternative read with Section 34 of the
Indian Penal Code.

9] In view of above discussion following order is hereby passed.
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4 R.C.C.No.147/2002
State -Vs- Sunil Kedar & Ors
ORDER
1] All the objections raised on behalf of accused persons on the

point of framing of charges alongwith prayer to discharge the accused

hereby stand rejected.

2) I'he matter shall be proceeded ahead as against accused persons
excluding accused No.3 Sanjay Hariram Agrawal and accused No.10 Kanan
Vasant Mewawala who appears to be absconding since long.

Sd/-
Dt. 14.11.2019 (S.R.Totla)
Jt. Civil Judge Senior Division,
Nagpur.

Certificate
I affirm that the contents of this PDF Order are

same word to word, as per original Order,

Name of Stenographer :- Ku. G.A. Joshi (Grade II)

Order Below
EXH.1-2
LA Digitally signed
@ by Shekhar
iy - Ramnathji Totla
= e - Location: Nagpur

Date: 2019.11.16
17:56:30 +0530

e aelas il oL AT SR Bl e Mk . Cveeti 34 N1 JORIRCE 147-0000 (Crder bifew Eaf1.3 oex




Anex yre-F
Vsl

3 ~ RCC No. 147/2002
. . State of Mah.
‘ .Vs..
-Sunil Kedar & Ors.

. (Passed on 16/04/2024)
Accused No.3 has filed the instant application for issuing
dlfecgi,dn to the prosecution to file split-up chargesheet against him.

2.° - ltis submitted that the police station Ganeshpeth, Nagpur has

15

'1

filed: chargesheet agadnsrﬂte préesent accused alongwith other 10 accused -

vide ehargeshieet No.150/2002 on 21/11/2002. The' accused No.3 was
also. mxphcnted in -other - similar" type of oﬁences around the state of
'Mahamshrxa tbgrefore he had filed writ petmon ‘before the Hon'ble
BombanyghCourtfordubbmgalldlecasestobetﬁedbyone(:ourt
ﬁDurlngthependencyofﬂlatpeuuon, anthemmmaleasespendmg
agamstthe aomsedblozwetemyedandmguialpfmepmmmwas
dh:tcned to be separaned again.st rest: of the accused from the applicant/
accused No.3. The. trial was ooncluded on 22./12/2023 agam.st the other
aecused and the case was dnspbsed of -

'3‘., i Itxsﬁnﬁ:ersuhmmeddsatafwoondusionofthemalofthe
present case, the accused No. 3 was directed by the Hon'ble Apex Court
~and the Hon'ble ngh Court to remain present before this Court for facmg

the tnal of the present case, Now, this Court is proceeding to frame the

- charge against the accused No.3.

4. ‘ ItxstbesubmassxonofﬂxeaocusedNo3d1ataﬁerseparauon
and conclusion of the u'ial of the present case against the other accused,




2 R.C.C: No, 147/2002 :
Order bdowcppiuﬁon (B.xh.3596)

the prosecution has not filed the copy of split-up chargesheet against the,

present accused No.3. Amording to hlm after splmlng of the mse a,gajnst;* _
the present accused the Court shall asmgn a fresh number to the splltrup ,: '
case and thereafner to comply tl:e provisions of Seaion 207 of the CLRC.

“ Hence, icmnmmmmwmwmepmmuonm -

furnish split-up chargesheet against the' accused No 3'and to restswr the

same. Due to absence of splitup cha:g!’shzfet, grea&preju&cewﬂl be‘.' '

caused to the accused andmkaiso nécessafy for ﬂxefairu-’fa! of th‘a"éase." ¢
The documents. filed by the prostcution albngwith the chargesheet have
been exhibxted dumgmemalofmmagahmmeomamed.."ﬁ
Undamhdmm ihltesplfe-uﬁ'ai' rgeshe

‘then:ﬁosc e:dﬂtntéd documentx would-éausé Wy&hsme upcn\‘he

pmsentaccusedNo.Z} o R R R

filing her reply (Bxh.3597) It is. subrml‘ted tha: tﬁe_" 1argesh  " 5 :
pmmtmwmmﬂwwediﬂdum presen Lo

-.“'

accnsedNo3mﬁd!efﬂf d :
wlumzmmmwww%:.. n duly complied:
6. 3 meaocasedNOBBaMdﬂ:édewthﬂrseshe&aﬁ

well as supplememl-y c}mrgesheet and ‘all the dotumtnts dn 25/08]2%3
He had chosen to remmn out of ﬂie tﬁal fom otﬁer aocﬂsed He was’ hot

‘absconding, therefore 70 qustion of filing of splxt-up chargesheet arlses

No prejud!cc will be cansed to the actutﬁd if the pmsent apphcat!on is
rejected as it is a tactic to prolong the case. Hence, it" £s prayed for
rejectxon of the applican&n :

e Heardthelumadcoume!formsedﬂossmpmohirmd&

et T.ﬁtmedonmﬁﬁl’-;.” :
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5 AN " RC.C. No. 147/2002
' Order below WMW)

the laamed SpLA.P.B Smt. Chawar!ya at length. Perused the recond.

8. . It is not. dzsputed that initially, the chnrge@\eet No 150/2002
was ﬁled s,gamst all the- aecused induding the accused No,3. They have
: ‘becn supphed the Ccopy of chargaheet alongwnh all the documents and
thempplemen:axy chargﬁheet long back in the yeaT 2002~and 2003. The
© present aocused No.3 has acknowledged the receipt of the chargesheet
<thmughhnsleamgd colmsel anditls d\ﬂyreﬂected&ommerecord of the
B

";.9'.' .’Fhemainsubmisslonofmeleameaco‘umelfotamdNoa
S matthe.mofmemmmmmuammmema 10
=0 accuﬁed from the presau accused No.3. and it came fa be conclyded. -
Durmg the. rial, the dpmments of the prosecuﬁon were exhibxted._
-Mem,ﬁ&osedowmmﬂdbewﬂmmmmmeme :
agamsxthepmentacmsed g:eatpréudicewﬂbecausedmhim
! 'l'hutﬁore mepma&cnuonneedsmutﬂregedwﬁhspm-updwheet
: i’&ﬁﬂ!h:&ﬂ\gﬁk@be, fstered

stered Ww the preseng acaused -
No.3. In,supgon: offgs submiss{on, he has placeckhls rehanoe on the case

‘of M. Aarum B ;..\;?tsm‘ wmmmam

WA TR A

nE Wm@mmm 12845 wherein the Honble Apex

-@mmwmm@mémmdanngmmmofm
abscondmg accused and m follow r.he proocdure under Section 299 of

-~

10, Ongmngthmughthesupmcase,itlsacentharthcfactsof

P thnt case and the case in hand are totally different. In that case, the

. accused was abseonding and the chargwheet was filed against rest of the
“co-accused who were present. Thus, on account of absconding of some of
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R.C.C. No. 147/2002
Order below application (Exh.3596]

the learned Spl.A.PP. Smt. Chawariya at length. Perused the record.

8. It is not disputed that initially, the chargeshect
No.150/2002 was f{iled against all the accused including the accused
No.3. They have been supplied the copy of chargesheet alongwith all
the documents and the supplementary chargesheet long back in the
year 2002-and 2003. The present accused No.3 has acknowledged the
receipt of the chargesheet through his learned counsel and it is duly

reflected from the record of the case.

9. The main submission of the learned counsel for accuscd
No.3 is that the trial of the case had been scparated against the other
10 accused from the present accused No.3 and it came to be
concluded." During the trial, the documents of the prosecution were
exhibited, Therefore, if those documents would be considered while
trying the case against the present accused, great prejudice will be
caused to him. Therefore, the prosecution needs to be directed to file
split-up chargesheet and the case needs to be registered separately
against the present accused No.3. In support of his submission, he has
placed his rcliance on the case of H, Aarun Badshah Vs, Stawe
represented by the Inspector of Police, reported in 2018 SCC Online
Madras 12845 wherein the Hon'ble Apex Court has issued various
guidelines for dealing with the cases of the absconding accused and 1o

follow the procedure under Section 299 of Cr.P.C.

10. On going through the supra case, it is seen that the facts
of that case and the case in hand are totally different. In that casce, the
accused was absconding and the chargesheet was liled against rest ol
the co-accused who were present. Thus, on account of absconding of

some of
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R.C.C. No. 147/200288
Order below application (Exh.3596)

the accused, the splitted chargesheet was filed against the accused
who were present but in the case in hand, the present accused No.3
was never absconding. The chargesheet was filed against all the
accused including the present accused and the provisions of Section
207 of Cr.PC. was also duly complied by supplying the copy of the
chargesheet to all the accused. However, due tw filing of the writ
petition by the present accused No.3 for elubbing all the cases against
him before Single Court, the trial of the case was scparated against the
other 10 accused from the present accused No.3 and the same was
disposed of but the case was kept pending against the present accused
No.3. Under such circumstances, no question of filing of split-up

chargesheet by the prosecution against present accused arises,

11. So far as the submission of the learned counsel for
accused regarding exhibiting of documents of the prosecution during
the trial of the other accused is concerned, indisputably, prosecution
has to prove its case against the present accused No.3 independently,
Maoreover, the accused No.3 would also gel opportunity of cross-
examination of prosecution witnesses and of rcbuttal of the
documents, if any proved by the prosecution during the trial against
him. Hence, no question of causing of any prejudice to the present
accused-No.3 would arise, On the other hand, prejudice will be caused
to the prosccution if the direction to file split-up chargesheet is given
as the prosecution has already filed "the chargesheet against all the
accused, Furthermore, it would also cause unnecessary delay and

complications.

12.  Hence, considering the supra discussion, I hold that there is no
substance in the present application and filing of split-up chargesheet

against the present accused No.3 is not necessary nor warranted.
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Lo "« INTHE OF HON'BLE DISTRIC D 10
7 ;;’:zvocs‘of JUDGE._NAGPUR _ 8)&\ g./
P d S AL REVISIONNO. ||  OF 2024
- Dinct Coon Naome
APPELLANT: SANJAY HARIRAM AGRAWAL,
Age 58 years, Oce: Business,
Residing at 7 Hari Sava Street,
Kidderpore, Kolkata, 700023
IIVERSUS/
RESPONDENT: STATE OF MAHARASHTRA
Through Ganesh Peth
Police Station
Nagpur
REVISION UNDER SECTION 397 OF THE CODE_OF

1INAL PROCEDU 97

v The appellant (Accused No.3) most respectfully and
3 ot J\_ymbly begs 10 submit as follows:-
S “QQ'\C“ Being aggricved by the Order passed by Hon'ble 2 Add. 4CTM
S o
-
P w ¥
*“'\\f’ Sunil Kedar and others thereby Teamed Lower Court rejected the

Capminad oloLiso e
pe regQistered as

-, NAGPUR on dated 16/04/2024 in RCC No. 147/2002 Statc Versus

plication for dirccting the prosccution to furnish/place on record

§)<
3rim|nall R-_-wr.loﬂ/'Lco y of split up Charge Shect. The Appellant Prefer Revision on
‘S Crl _agplisauoe
2 Following lacts and Grounds:-

Assil Supot
DSl SO NAgow

.
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\
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FACTS
& The Accused No.3 i.e Appellant herein facing trial under section
406,

409, 468,471, 34, 120 B of Indian Penal Code. The Appellant has

filed application for directing the prosecution to furnish/place on-

record copy of split ep Charge Sheet of accused No.3 as remaining
accused in Case Number RCC No. 14/2002 already decided therefore
sccused No.3/Appellant prayed application for directing the
prosecution to fumish/place on record copy of split up Charge Sheet
es per law. The applicant prefers the present revision on the following
amongst others ground, which are in alternative and without prejudice

to cach

GROUNDS
1. Order of Lcamed Lower Court based on factually incorrect
submission and also interpreting the applicable provisions of law

in incorrect mannes,

2 The Leamed trial court fhiled to mppreciate the legal

provisions in the subject matter legally and validly and pass the

Pagr 12
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3. The Leamed trial court failed to appreciate the basic

concept of the circumstances in respeet of split of cases and

_ therefore incorrectly, rejected the application of the applicant.

4. The Learned trial court have not considered the ratios laid
down in judgment, H. Aarun Basha VS inspector of Police
(Cr. LOP No. — 28952 of 201 8) thercfore wrongly and under

misconception, rejected the application of the applicant.

5. The Learncd Lower Court has not considered the
submissions of the applicant that this circumstances in the subject
matter needs split of cascs and scparate trials however, the trial
court failed to consider the afforded analogy of the applicant and

rejected the application.of the applicant.

6. The Learned trial court failed to consider that cven on
carlier occasion, the split of cases was not in accordance with law,
and the submission of the applicant was not considercd at all by the

trial court and caused rejection of the application of the applicant.

T The Learned trial court failed to consider that the

applicant has approached the leamed trial court with proper and




4
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valid legal submissions in respect of the split of the cases as also 2%,
the stay granted earlicr. It is pertinent to not even the trial code on

. factually also incorrectly observed in regpect of the stay granted

carlier in the subject matter and other matters and accordingly
under misconception, the trial court rejceted the application of the

applicant.
8. The said order is the basic principle of law and also
against the principle of natural justice, and therefore libel to be sct

aside by this honorable court.

9. The order of learned lower court even otherwise is not

based on true and correct fucts and legal propositions and therefore

aata
liable to be set aside. @:—c
b

—
- ——

other accused prefer Criminal Appeal for challenging their
conviction order. — S
il The applicant respectfully submit that the present revision

is filed in Hurry and therefore reserve his right to add, altar or modify

Page | &
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or delete any of the ground or submission with the leave of this on
rebel court. The revision is well within limitation.
ik The appellant has no other cqually cfficacious remedy than

to approach this Hon'ble Court by challenging the impugned

judgment and order.

iv. The appellant has not moved to the Hon'ble Supreme Court
of India regarding the subject matter of the present appeal any time
before in the past. And this is the first memo of revision preferred

before this Hon’ble Courl.

P ER: Uﬁder the circumstances it is therefore prayed that

this Hon'ble Court be. graciously pleased :-
A. Allowed present Revision and directed to the
Prosecution to furnish /place on record copy of split up
charge sheet,

B. To call for the records and proceeding in Case No.

RCC No.147/2002 from the Honble Add.CIM,
Nagpur and. And to pass any other relief as this
Hon'ble Court may deem fit and proper.

4 M

APPELLANT

30 |u[24
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COUNSEL FOR APPELLANT

-y

SOLEMN AFFIRMATION

I SANJAY HARIRAM AGRAWAL, Age 58 years, Occ: Busincss
Residing at 7 Han Sava Street, Kidderpore, Kolkata, 700023 do
hercby takes an oath and states on this Solemn Affirmation that the
contents of the above said paras of Revision are truc and correct to
thc best of my knowledge and belicl, it read over to me in &

vernacular language known to me. [Ilence, signed on this 30 th

APRIL 2024 at Mumbai . é H , |
DEPONENT
SIEY
I know™and ideftify the deponent BEFORE ME
(ADYOCATE) M"’yv —A- W,

Govommenﬁpp‘
Yunbal & Th “a\

NOTARY Roqnstsr\.l!..........na y
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Cri.RavN0.118/2024 1 Sanjay Vs State
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Presented on : 09.05,2024

on :14,05.2024
Decided on  :18,11.2024
Duration : 00 Y. 06 M. 09 D.

OURT OF ADDITIONAL SES. R
(Presided overby Smt. S. S Nagur)

CRIMINAL REVISION NO.118/2024

Sanjay Hariram Agrawal ... Applicant
Aged : 58 yrs., Occ — Business

R/0 7, Hari Sava Street,

Kidderpore, Kokata

Versus

State of Maharashtra ... Non-applicant
Through PS.0.,Ganeshpeth
Police Station, Nagpur

ORDER BELOW EXH.1
(Passed on 18" November, 2024)

REVISION UNDER SECTION
397 OF THE CODE OF CRIMINAL
PROCEDURE.

State Vs Sunil Kedar and others at Exh.3596. The learned trial court
rejected the application filed by applicant to direct the prosecution to
file split charge sheet against the applicant. The applicant is accused
No.3 in the said trial filed under section 406, 409, 468, 471 and 120(B)
of Indian Penal Code. .

2] The applicant stated that the learned trial court failed to

124
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Cri RevNo.118/2024 2 Sanjay Vs State

appreciate the legal prbvisions in the subject matter. Ratio in H.Aarun
Basha Vs Inpector of Police [Cri.LOP No.28952 of 2018] is not
considered. The entire charge sheet of R.C.C.N0.147/2002 exhibited
and other accused have preferred Criminal Appeal 'to challenge their
conviction. Hence, prayed to allow the revision.

3] The Non-applicant filed reply at Exh.8 and objected on the
ground that the applicant received copy of charge sheet on 22.11.2002
through his counsel therefore, the compliance of section 207 of Cr.RC,
was done by the Hon'ble Court. The applicant has also received the
copy of all the documents placed by the prosecution along with charge
sheet. The applicant approached the Hon’ble High Court to club all the
matter pending against him. The applicant has also received
supplementary chérge sheet on 25.08.2003. The applicant choose to
remain out of trail from other accused. The applicant is trying to
prolong the matter. Hence, prayed to reject the application.

4] In view of the above facts, following points arise for my
determination and reasons with findings thereon are as under :-

StNo. POINTS FINDINGS
1 Whether the order dated 16.04.2024

passed by 2™ A.CJM., Nagpur in
R.C.C. No.147/2002 requires any

interference? No
A What order? The revision is
dismissed with cost.
REASONS

ASTOPOINTNO.1 AND 2 ;-

5] Heard Adv. Shri.Pankaj Tamboli for applicant and APP




(%)
CriRevNo.118/2024 3 Samjuy Vs State = /Zé

Smt.Nair for non-applicant. Perused contents of revision application and

say. I have also gone through the written notes of argument filed by
applicant at Exh.6

6]  The Adv. ShriPankaj Tamboli for applicant has relied on
authority reported in A.T. Mydeen and another Vs Asstt. Commissioner

’ (2022) 14 SCC 392 and H.Aarun Basha Vs State represented by the
Inspector of police 2018 SCC Online Madras 12845 that the accused
could not participate in the proceeding and after his appearance it is
necessary to file split charge sheet by the prosecution. These cases
pertain to absconding accused and the charge sheet filed under section
299 of Cr.PC. against them.

71 I have gone through the order passed by learned trial court
vide Exh.3596 dated 16.04.2024. The applicant is not denying that
when the charge sheet was filed he was not absconding. On the
contrary, he has received the copy of charge sheet along with other
accused. The applicant preferred petition before Hon'ble High Court to
club together various cases pending against him at Mumbai, Wardha,

{ Pune, Nagpur and Usmanabad. The said petition [in CriAppinNo.628/2014
A7 gy with Interim appln,No/63/2020 in C.Appin No.628/2014; CriAppin.No.869/2019 in CriAgpln.
)‘%‘ W0.332/2015; CAppinNG332/2015 in Cr Appln.No.624/2014; CrlAppin.No.333/2018 in

C JJeiAppin.o.624/2024 with CriAppln No.624/2014; Cri Appln.No.625/2014,
LS

No.626/2014; CriApplaNo.627/2014; CriAppinNo629/2014; CriApplin.No.630/2014;
W CriAppln No.631/2014; Cri.Appla.No,1022/2014 ard Civil FIL No.15/2020] is disposed of
by Hon'ble High Court on 9™ July, 2021. The Hon'ble High Court in para
No.71(ii) directed the learned trial court that “we make it clear that after il
mwwuwcmzvmmmnwmwmm
FPath Police station) against other sccused except the spplicent, the trinl against spplicant be

commenced by conducting the same expeditiously and preferably on day to day basis and
the same be completed within a period of four months after commencement of trial against

present applicant” .
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8] The Criminal Case R.C.C.N0.147/2002 was disposed of
against other accused by judgment dated 22.12.2023.The appellant due
to the petitions filed by him on the point of jurisdi}:ﬁon and to club
together his T:';sfe pending at various p‘l;m did not participate in the
proceeding. The applicant is well aware of the above order passed
“against him on 9* July, 2021. All the applications to club the cases
together and to be tried at Mumbai Court is dismissed.

9] The application is preferred by the apphcant to file split
charge sheet against him only on the ground that the earlier charge
sheet is exhibited. It is not the case of applicant that he was absconding
and there was no investigation carried out against him by the concerned
police station. The applicant was arrested and after investigation
against him, the charge sheet was filed bearing R.C.C.No.147/2002.

10] The applicant has succeeded in prolonging the case till date,
Now zalso be preferring the above applications, the applicant is trying to
prolong the case against him though, he is well aware that the case is to
be expidited and proceeded on day-to-day basis. Since beginning the |
applicant is making an attempt to pass time so that he will not face trial f
in the case. Once, the charge sheet is filed after investigation by the
concemed police station, the question of split charge sheet will not
arise. Therefore, the learned trial court has rightly rejected the
application of the applicant.The ratio of the authority relied by the
applicant is not applicable to the present facts of the case, No
interference is required in the order passed by learned trial court.
Accordingly, answering Point No.1 in negative. The applicant has again
attempted to prolong the case though well aware of the order passed by
Hon'ble High Court to proceed expiditiously on day-to-day basis. :
Therefore, it is necessary to impose heavy costs on the applicant and

4l
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= : " with this observes, pass following order:-
ORDER
i) The Criminal Revision Application No.118/2024 is dismissed

with cost of Rs.20,000/-(Rupees Twenty Thousand).
i) *, The applicant should appear before the trial court on the date

‘to frame charge.
iii) Accordingly, the criminal revision application is disposed of.
-
814
Nagpur (S.S. Nagur)
Date : 18,11.2024 Additional Sessions Judge-12,
Nagpur
Case argued on :116.11.2024
Order dictated on :|18.11.2024
Transcription ready on :|18.11.2024
Order checked and signed on :18.11.2024
CERTIFICATE
[ affirm that the contents of this BD.E of the order are word to
word as per original order.
Name of Stenographer :- V. M, Wasnik (Grade-I)
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In the High Court of Judicature at Bombay,

Nagpur Bench: Nagpur.

Criminal Writ Petition No. 1009:2024,

Petitioner . Sanjay Hariram Apgrawal

Aged about 58 ycars,

Occ. Business, Rio 7, Hani Seva Sireet,

Kidderpore, Kolkata.

-Versus-

Respondent : The State of Maharashtra through

Police Station Officer,

Policc Station Ganeshpeth.

Nagpur.

Through Statc Crime [nvestigation
Department Nagpur

Reply on behalf of Respondent.

The respondent above named most respoctfully

submits as under -

1. The present petitioner has approached this Hon'ble
Court by way of invoking the extra ordinary writ jurisdiction of
this Hon'ble Court under Articles 226 & 227 of the Constitution of

India, whereby praying for staying the order dated 18/11/2024

o "
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¥ passed by the learned Additional Sessions Judge-12, Nagpur in
Criminal Revision No. 118:2024 and also order dated 16.04.2024
passcd by the 2™ Additional Chief Judicial Magistrate, Nagpur in
R.C.C. No. 147:2002. The petitioner further praying stay on the
proceeding vide R.C.C. No. 147/2002 pending before the leamed
2™ Additional Chief Judicial Magisteate. Nagpur till the disposal of

the present writ petition.

2, The bricf facts of the prosecution case s that, the
cmplovee of NABARD namely Vinod Gunderso Deshmukh and
Laxmidhar Krushnachand Das camied out the statutory audit of
Nagpur District Central Co-operative Bank (NDCC) for the period
commencing from 01.04.1999 to 31.03.200] Durng the said
period, the inspectionfandit was done between 04.02.2002 tw
26.02.2002 as per the guidelines issued by the RBI and NABARD.
During inspection, they found that the investment pori-folio of the
NDCC bank was increased notably. From 05.02.2001 o
28.03.2001 NDCC bank had donc varous transactions of sale und

purchagse of physical securities. As om 31.03.2001 physical
PRI
s

«
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T gecurities of Rs. 124,76 crore were due to the NDCC bank. It was
also found that there were many irregularities and vinlations of
legal provisions and also that of the circulars issued by the REBI
from timc to time. On being asked to produce physical securities
for inspection, only Xcrox copies were put up before them and
thasc were also io the name of ‘Home Trade Limited’ (in short
“I{TL’) and not in the name of the NDCE bank. It was also
rcvealed thal 6!l 31.03.2001 NDCC bank had entered into
transactions of Govermment of India {physical} securities only
through HTL, but thereafter transactions were also donc through
other brokers like Indramani Merchants Private Limited, Kolkata,
Svndicate Management Services Private Limited, Ahmedabad,
Century  Dealers Private Limited, Kolkata and  Gultedge
Management Ser ices Lid., Mumbaj (hercinafter referred to as fowr
companics). Accused No.3 to 10 were the Dircctors/employees of
HTL and these 4 broker companics were directly handling the
fransaction in question. The present applicant was the accused No.3
and during the inspection’it was found that 149.83 crore were due

w the NDCC bank (owards Government of India securties,

o
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v Original Gevermnment of India {physical) securties were oot
produccd before the inspection team till 26.02.2002. Accordingly
the detail inspection report was scnt to the NDCC bank, RPI,
Registrar of Cooperative Socicties and Maharashtra  State
Cooperative Bank. Thereafter above direclions given by
Cooperative Commissioner and Registrar, Cooperative Socictics,
State of Maharashtra, Pune vide letter dated 20.04.2002, Divisional
Joint Registrar, Cooberative Societies. Nagpur vide letter dated
24042002 directed the Spccial Auditor, Class-l (Bank} of
Coaperative Societics, Nagpur namely Bhaurao Vishwanath Aswar
i.€. the informant to carry out inspection of sale and purchase
transaclions of Government sccurities in NDCC bank and some
other banks. Accordingly, the informant cammied out the inspection.
fle found that on approval of accused Nos. | and 2 Government of
India (Physical) securily transactions were carricd out through
HTL and 4 brokcr companies. Out af them, only HTI. was the
authonized dcaler of‘ Security and Exchange Board of India (in
short *SEBI'). Four olher broker companies were not the

authorizec,l dcalers of SEBI. "

@mﬁ"'u/.
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3. It was also revesled in the inspection that during
23.01.2002 to 05.02.2002 total amount of about Rs. 153.04 crorcs
including premium and interest was invested on behalf of NDCC
bank (owards purchase of Govemment (physical) securities
through HTI. and 4 other broker companies. Transactions aboul
sale and purchase of Government Securities jn physical form were
ncver brought to the notice of the board of Directors and their
approval was never sought. Original Govermment securities, bonds,
holding certificates, reccipts about investment of money et¢, were
also not available in the head office of the NDCC bank. Therctore,
it was doubtful whether the Govemment securitics were actually
purchased or not. All these transactions were done at the mstance
of and with the approval of accuscd No.] and 2. Accused No. 1 and
2 being Chairman and General Manager respectively and in tumn,
being the bankers were cntrusted to manage the funds of share
holders and depositors. They were morally as well legally
responsible (o sioetly adhere to banking rules and regulations whilc

managing thc financial affairs of the NDCC bank. lHowever, they

(o
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d illegally invested (hese amounts through unaathonized dealers
without following prescribed  legal mandate.  Thercfare,
transactions were causing loss to the depositors and share holders
of the NDCC bank therefore. the [irst Information Report came to
be lodged on 29.04.2002 in Ganeshpeth Police Station, Nagpur
against accuscd No.l, 2, [ITL and 4 other broher companies for
offence punishable under section 406, 409, 468, r'w scction 34 of

Indian Pecnal Code.

4. In enime No. 101/2002 came te be repistered for
offence punishable under scction 406, 409, 468 v'w 34 of LP.C.
Prior to rcgistration of the First Information Report in Crime No.
1312002 the nformant accused Ne.l had also lodged the First
Information Report with Gancshpeth Police Station, Nagpur
against HTL and 4 broker companies for offence punishable under
section 406, 420 r'w scction 34 of [ndian Penal Code vide Crime
No. 97/2002 came to‘,be registered,

For compicting the investigation of the aforesaid

naturc the Special Investigation Team including the then Deputy

e
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f Supetintendent of Police Bele, Sawade, Porate, Police Inspector
Kukde, Deshpande and other police officials was established to
carry out investigation. Thorough investigation was donc and
rclevant documents and muddemal were seized by drawing various
scizurc panchanama thercof. Bank accounts of the respective
employees and the other concerned persons came to be  freczed
and statcment of witnesscs were also recorded. information were
also collected from various banks like RBI, NABARD, SEB{ and
National Sccurity Exchange Board. As well as the handwriting
expert opinion were also sought with regard to the vanous
signatures which were tound on those Xerox copies of the
securities furnished during the course of inspection showing the

involvement ol the NDCC bank.

5. During investigation it is revealed that the accused
No.] Sunil Kedar who was Chairman of the NDCC bank from
1999 to 2002 whereas accused No.2 and 11 were the General
Manager and Chief Accountant of the said bank respectively.
Similarly, accusad Nos. 3 4 and 9 were (he (hen Directors of HTI..

Accuged No.4 was alse the Director of Giltedge. Accused Nos. 5, |

JLAME
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¥ 6 and 7 were the then Dircetors of Centrury Dealers, Indramani and
Svndicate respectively and accused Nos. 8 and 10 were the
employces and authorized signatories of IHTL during relevant
period. Accused Nos, 3, 4 and ¢ were atso Directors of Cuo

Discover India Ltd. (in short “EDIL™}.

6. The gist of the allegations agamst IITL of which the
applicant is Directer can be stated that during 05.02.2001 to
12.06.2001 total amount of Rs. 18570 crore came (0 be
transferred 1o the account of HTL from the account of NDCC bank
towards investment in Government of Indja (physical} securities.
However, these original physical securities were never sent by
HIL to the NDCC bank. No steps were taken by above accused
persons lo get oripinal securities from the HIL. During
21.03.2001 o 31.10.2001 total amount of Rs. 38.15 crore was
repaid by HTL to NDCC bank from time to time, Stilt in the year
2001 amount of Rs. 147.54 crore was duc to NDCC bank fram
HTL towards purchase transactions of Govemment of india
{physical) securities. However. still no steps were ken by the

accused to get original Goverment of India (physical) securities

& ypf""j.\_ ¥
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* from HTL. The amount 50 received by the HTL trom the NDCC
bank and the other 4 broker companies were never appropriated tor
purchasing Government of India (physical) sccurities for the
NDCC bank. They have never pucchased any Govemment
securitics and not invested any amount. On the contrary these
amounts came (o be misused by the 1[TI. for paving salaries to its
employces and giving loans to them so also for purchasing office
furniture and other aricles. Morcover, “above stated entire
investment was done in violation of various circulars issucd by
R.B.L. Cooperative and Banking laws and byc-laws of NDCC
bank. Moreover, accused Nos. 8 and 10 prepared secuntics of Rs.
370 crore and handed over to accused No.2. Thosce were also in the
namec of HTL.. Net only this. accused No.2 also prepared two
letters with forged contents 10 mislead the NABARD inspcction
(eam stating that he was scnding oniginal physical securities to
HTL for sale. Accused No. 8 and 9 alse sent variows letters to
NDCC bank stating ihereby that IITL is holding origmal
Govermnmenlt of India (physical) sccuritics and NDCC bank is the

principalﬂ owners thereof, As per report given by RBI nene of

@(@M-L_.
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¥ NDCC hank owners ol those securities were dilferent therelore. all
those letters were forged and used as genuine only to mislcad and

cheat NABARD nspection team.

7. Accordingly, after completing investigation initially
Chargesheel came to be filed in 2002 against the present pctitioner
and other accuscd persons and the copy of Chargesheet was also
handed over to the céunsel for the petitioner at that time itself and
he has accepted the copy of chargesheet on behalf of the petitioner
and after conducting further investigation in tcrms of the provision
of section 173(8) of the Code of Criminal Procedure came to be
filed on 25.08.2003 and the physical copy of the Chargesheet was
handed over Lo the petitiongr at that point of tme itsell in the court
and thereafter the charges came to be framed against the rest of the

accused.

8. It is submitted that apart from the aforesaid crime
there are other offences of similar nature which are pending against
the present applicant. The below chart shows the involvement of

Applicent in similar nature of olfence, v
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Cri. C.R. No, Case No, and Court | Offence Status  of
Appln. Police Slation punishablc undcr | Applicant.
No. sections
6242014 832008 and | CC. No.412/2007 | 400, 420, 34 [P.C, | Accused
13/2005 Santacruz | Addl. Chief No.2
Palice Station Metrapol tan
Magistrale 47" Coun,
Esplanade. Mumbai
6252014 C.R. No, 8t2002 ! C.C, Na. 12472002 | 400,420 r'w 12{D3} Accused
L.T. Marg DPolice j Addl. Chief | of LP.C. No.3
Starion , Mumbal | Mctropolitan
Magistrate. 47" Coun,
e Esplanade. Mumbai .
6262014 C"R. No. SU2MH | C.C. No. 19T PW:2007 | 409, 465, 120{B) of | Accused
EOW., Mumbai, | Addl. Chiel - 1P.C. No. !
{.R. No. 29820{4 | Metropolitan ’
santacruz  Police | Magistrate, 47 Cuuri,
Station Esplanede, Mumbai.
6272014 CR. 1102002 and | C.C. No. 57372002 406, 404, 420 r'w | Accused
Nu. 124,2002 | Chiefl Judical 334 LP.C, No.1
W ardhu Police | Magistrate Wacdha
[ _. Station ——
6282014 C.R. No. 10172002 | CR.  No. 1472002 [ 406, 4059, 468, 471, | Accused
(onginal C.R. Ne. | Additional Chief [r'w  120-B r'w [ No3
872002 of | Judicial  Magistrate, | section 34 of LP.C.
Cianeshpeth Police | Nagpur.
_ Station, Nugpue
629:2014 C.R. No, 652002 [ CL. No. 35272002 | 406,409, 420, o'w | Accused
Vishrambag Police | LM.F.C., Shivaji | 34 of LP.C. No.l
Station. Pune Nagar. Pune.
630:2019 C.R. No. 752002 | C.C. No. 834772002 | 406, 409, 420, 468, | Acvused
City Korwali * Chief Judicial | 34, 120Bof LP.C. | No.21,
Pulice Station. | Magistrate. Amravali.
Amravati. . :
63172014 CR. N 1022002 [CC. No. 4982002 | 465, 467, 468, 471, | Accused
Pimpri Pilice | Judical Magistrate | 406, 408, 420, 534 of | No.20
Station., Pune Fimt  Class,  Pimpri | LP.C.
Pune, L
10222014 C.R. No. 432002 | C.C. No. 39&2002 [ 406, 409, 420, 468, | Accused
| of COW (original | Chiet Judicial | 471, r'w section 34 | No.7.
. I C.R No. 1582002 | Magistrate, Osmanabad | of ILP.CC
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In view of the aforcsaid involvement of the petitioner
in vanous cnme the petitioner made an application for clubbing of
all the independent separate Fitst Information Report jeintly at
Mumbai and accordingly he preferred the petition before the
Hon'ble Single Judge of Principal Seat vide Crimninal Application
No. 6282014 and accordingly he has filed scparate petition at
Principal Scat related to the Crime No. 1012002 registered with
Police Station Ganeshpeth. Nagpur. The petitioner has prefemred
Criminal Appiication No. 6282014 accordingly the {lon'bie Court
was plcascd to grant stay on 19.12.2014 to the (urther procesding
of the trial against the petitioner. In view of the pundency of the
various applications which were moved by the petitioner for
clubbing of the offence and joint tnal, the charges could not be
franed against the petitivner and the charges were framed against
the other accused persons and the trial came (0 be proceed o view
of the directions i:sucd by this Hon'ble Count in PIJI. No.
252014,

All these application camc to be decided by the

Hon'ble Division Bench comprising Justice Shri ALA. Sayed & P
NN
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Madhay Jamdar on 09072021 wherein all these cnminal
applications camc to be dismissed and intenm application made
therein do not survive, So far as the chargesheets which were
carlicr submitted against the present petitioner slong with other
accused was converted into the trial bearing C.C. No. 147:2002, It
is also alrcady stated that as there was stay of the Hon'ble Court not
to proceed against the petitioner in the trial and charges were not
{framed against the present petitioner in C.C;lNo. 1472002 along

with other accuscd persons. Al that point of time the said order of

tbe Hon'ble High Coutt was in operation.

9. It is submitted that the applicant bas adopted tactics to
protracted the trial by making one and other application and
himsel{’ not participated in the tial, when the trial was already
proceeded against the other accused persons in terms of the
directions issued by the Hon'ble Division Bench in PIL. No.
25:2014 and Civil Appeat No. 1701/2019 dated 04:10/2019 Coram

Justice B.R. Gawai & Justice V.M. Deshpande.

)
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10 [¢ is submitted that now the petitioner has challenged
the order passed by the Leamed Session Judge-i2, Nagpur in
Criminal Revision No. 118/2024, whercby the Revision of the
petitioncr challenging the order passed by the learncd 2 A.C.IM.
Nagpur in R.C.C. No. 147/2002 Statc Vs Sunil Kedar and others

vidc order dated 16.04.2024 came to be rejected.

11. [t 1 submitted that. it is contended herein that, the
applicant has received the copy of Charge sheet on 22.11.2002
through his counsel therefore there is compliance of section 207 of
Criminal Procedure Code. The petitioner has also received copy of
all the decuments placed by the prosccwtion along  with
Chargesheet, as the applicant approached the Hon'ble Court to club
all the matters pending against him.  The applicant has also
received the suppler’ncmary charpesheet an 23.08.2003 it was
sweet wish and choice of the petitioner to keep himself alonf from
the inal and he has himself obtained the stay that trial could not be
procecded against him.  The aforesaid tactics of the petitioner
prima facie shows that the petitioner was trying 1o protract the trial

A A
e

¥



‘Qﬂ- 15

-

¢ pgainst him and he was successful in doing so by obtaining the

order from the Principal Seat, Mumbai.

12, [t 15 submitted that one of the ground raised by the
petitioner is that he has alrcady prayved for filing of split charge
sheet aganst him. [t is submitted that the chargeshect is filed way
hack in the vecar 2002 and it was duly received by the counsel for
the petitioner. At that point of timc the petitioner has never raiged
any objection Lhat the separate chargesheet should be filed against
him. Moreover, the accused cannot dictate the nature of
mvestigation and filing of chargesheet which is exclusive domain
and under the anthority of [nvestigating Officer. Looking to the
collusion between Sanjay Agrawal {present petitioner) and other
co-accused, other employees and Chairman, Directors of the
NDCC bank all these accused were hand-in-glove and in collusion
with each other they have committed a systematic fraud causing
loss w the gullible customers and the investors of the NDCC bank.
Therefore, there was no question at alt for thé Investigating Officer
to split ch.}rge sheet at thc instancc of the accused whose N

. l
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involvement was pnma facic found dunng the coursc of
investigation and later on substantiated by the evidence collected
by the Investigating Officer m the nature of vurious documents,
statements of witnesses and other material which has culminated
inte filing of charge sheet and for framing the charges againsl the
present petitioner  including the other accused therein for the
aftence under the provisions of Indian Penal Code for which they

came to be charged.

13. In ¥icw of the aforesaid natuse of the factual situation
the atempt made by the petitioner t split the charpesheet against
him is nothing but to causc the delay in the trial. One of the
content of the petitioner is that these documents which were part of
the earlier charge sheet have been alrcady cxhibited during the
course of trial and the tral has already proceeded against the other
accused petsons and they have been found guiity and they have
been punished and sentenced by the lcamed Trial Court. Thervefore,
those documents can cause prejudice apainst the petitioner, in

response 1o the aforesaid contention it is submitted that the process
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of the trial will be adhere by the leamed trial court while
precceding with trial against the petitioner. The prosccution has to
prove its case on its own without resorting to the already exhibited
documents. Exhibition of the documcents during the carlicr trial will
not automatically lead the prosecution to read the contents of the
documents against the present applicant without proving the
contents therein, without adopting the formal procedure required
for proving the documents as per the Lvidence Act and the
peetitioner will also get full opportunity to challenge the decument
or other material which can be put against the petitioner during the
coursc of tral. Theretore, some already cxhibited decuments
during the course of earlier trial will not give any advantage to the
proseculion agaimst the petitioner. On the contrary the proseculion
will have to follow the entire procedure to prove its casc against
the petitioner independently, Therefore, this contents of the
petitionsr 1s misconceived and made just (o cause delay 1n trial to

proceed against the petitioner.,
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14, It is submitied (hat the peutionet is also trving to
derive the hclp with the order passed by this Hon'ble Court in P.LL.
No. 15 and 25 wherein the passing rematks came to be made by
this Honble Court againsi the petitioner that if the leamed Single
Judge found the case of petitioner different, can call for the records
pertaining to chargesheet alleged against the petitioner, that will
not give any independent night in favour of the petitioner to claim
for filing of split chargesheet exclusively against the petitioner,
now the chargesheet is already filed against the petitioner in 2002
initially and thcreafier in 2003 the supplementary chargesheel. In
view of the aforesaid and looking to the complex nature of
economic cnme committed by the white collar accused persons the
attempt of the petitioner for seeking the split chargesheet is nothing
but an attcmpl to Rurther cause delay in tmal 1o be proceeded
against him. In view of the aforesaid, the leamed Trial Court have
rnightly considered all the aspects and also as per the order passed
by thc Honble High Ceurt Principal Scat has dirceted in paragraph
No. 71{(ii) "we make it clear that after completion of trial in said

C.C No 147/2002 (Crime No. 10172002 vregistered with

({g\@w )
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Ganeshpeth Police Station, Nagpir) against’ other accused except
the Applicant, the trial against applicant be commenced by
conducting the same expeditiously and preferably on day o day
basis and the same be completed within a period of four months
after commencement of trial against present applicam™.

In vicw of the atoresaid nature of directions issued by
the llon'ble Division Bench the trial needs to bc expeditiously
commenced and progress against the petitioner but the petitioner 1s
on some or the other pretext avoiding to face the trial and therefore,
he approached (hus Hon'ble Court by chalienging the order of
Revision Court as well Trial Court dated 16.04.2024 and

[8.11.2024.

15. Looking at the serivusness of (he offence and long
standing delay for commencement of tnal against the petitioner
almost 23 years have been lapscd that the petitioner has been
chargesheeled and still the petitioner wants to avoid the trial for the

reasons best knmg to him. v

ot
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L6. In view of the aforesaid circumstances, the instant
petition is devold of any merits and substance and the prosecution
should be given vpportunily 10 proceed with the trial against the
petitionet in terms ol the directions issucd by the Hon'ble Division

Bench at Principat Seat. Therefore. the petition s hereby strongly

opposed and same may kindly be W
Nagpur. -

(\‘5&-0):’“ : el
Date : 15.01.2024. Respondent No.2.
Drafted by, . M, - M T
Pt err Nogpy

_— \3|ol~|'2.~o9_.3-
. 1. Khan

Addl. Public Prosecutor,
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Solemn Aflirmation

], Mahad oo U am QJ‘&O'.BSQR‘Le

uped about {1 years, working as, Pa hee I nefecdey

CT P NosPur

do hereby stawe on solemn afiirm as under -

That the contents of above paragraphs 1 to 16 are drafted by
my counsel in accordance with my instructions, written as well as
oral. 1 have carefully gone through the said contents and found
them to have been correctly drafled. ] say- that the contents of
above paragraph 1 to 16 are based on information received from
official records and believed to be true by me,

Hence veriticd and signed at |7 I-QL onthis th day

ofhm,%?s. s
Deponent. l
|
TV -3 -t
PR ebs Nagfur

I know the de t
- 1/3 IO'L' 1 2.6



