. COMPLAINANT: =

I\T THE COURT OF HON’BLE CHIEF JUDICIAL
MAGISTRATE WARDHA

S C C NO 3384 OF 2002

Wardha Dlstrlct Central Coope1a1,1ve Bank
. f_ Limited, Wardha, through its General
Menager, : r/ o Wardha Talug and District |
Wardha
1 | ; //VERSUS//
ACCUSED: | 'Sanjay_H_ariram Agamrlal,'
;:ﬁ?ﬁ%ﬁ%,& ‘L, ﬁ: ggg E Agedabout 60 vears, O_ccupati.on;— Business
STRY l@ﬂ\\{fwmﬁmm %E A .: Rio7 Tari Sava Street - |
£ i e  Kidderpore, Kolkata — 700023,

~ APPLICATION THAT _THE COMPLA'INT- IS NOT
MAINTAINABLE

The apphcant/Accused ‘most hu_mbly and respectfully

submrts as under -

1 The present apphcatlon arrses m a background Where the trral

from its Very mceptlon has suffered from legal mﬁrmrtles 50
fundamental 'th'at contrnumg the trial would amount ‘to
perpetuatmg a mlscarrlage of Justrce

That the subjeci complarnt has been 1nst1tuted by the complamant o

allegmg commlssron of an- offence under Sectron 138 of the

' Necrotrable Instrumen' ‘E_J"Act 1881 As pe1 - the complamant s own

case set ouf‘. 1. the ccmplamt ﬁled on 29 05. 2002, the cheques n

o questron were .1ssued'? m' connectlon Wlﬂ.’l the affarrs ofa company,




narnely Home Trade antod and the apphoant has been e

‘arraigned only on the ba81s of havmg Slgﬂed the Cheques 1n . Coa

' representatlve oapaclty

. That desplte the cornplamant 8 own assernon that the tr ansaonon e

and 1ssuance of cheques pertamed to the said company, t_he
| complainant, while filing the complaint within the period of
Iiinitation . pr-esoribod' under Section 142 of the Negotiable
~Instruments Act, did not arraign the company- as an. accusec.
Further, as per the' oomplainant’s own pleadings and documents, |
the statutory notice contemplated undel the p10v1so to Section 138 |
was also not issued. to the company WlThlIl the prescrlbed tnne o
. That the oornplamt as orlglnaﬂy 1nst1tuted Was. thus ﬁled only' _,i '

agalnst 1nd1v1duals w1thout arralgn‘lng the company Wthh o

according to the oomplalnant itself, was the drawer of the cheque o

and the pnnolpal en‘nty in respect of Whom the alleged habﬂlty is -

stated_to arise. o

. That several years after the ﬁling of the complaint and long after
expiry of the statutory period _'pr.e_scribed under the Negotiable
- Instruments Act, the complainant, in‘ther bacl_(drop of the evolving
judioial-‘ position consistently holding 'that‘ a complaint under

| Section 138 read with Section 141 of the Negotiable Instruments

Act is not maintainable in the absence of the company-being_ o

| arralgned as an accused moved an apphoatmn seekmg addition of

- the company as an acoused and dlsoharge of certam dlrectols The
sald apphoation was filed prior- to issuance and -service of.
summons upon the present apphcant and at a stage when the
complainant was fully conscious of the legal infirmity in the
complaint as originally instituted. The appliéation was thus moved

with a view to overcome the fatal defect in the complaint by way |



~ofan impermissrbl'e' amendment and the sarne came to be allowed ,

" by order dated 28] 03 2012

. That the gravamen- of the 'present "application ‘is that such
subsequent addrtron of the cornpany 1s 1mpermlssrble in law as
the complalnt Was not marntalnable on the date of its 1nst1tutlon
- itself, and the defect sought to be cured by the cornplalnant goes
to the very root of Junsdlctlon

. That when sumrnons “were thereafter 1ssued to the present
.apphcant and he Was called upon to appea1 before this Hon’ble
Court, the apphcant was supphed only with a copy of the ong]nal

complaint as ﬁled by the complalnant The apphcant was- not

furnished W1th a copy of the apphcatlon seeking addition of the

company, nor w1th the order dated 28 03: 2012 passed thereon, and.

was not made aware of the fact that any amendment or

. nnpleadment had been sought or allowed. Consequently, the

~ applicant ente1ed appearance on the - basis of the cornplarnt as

orrgrnally rnstltuted Wrthout any. knowledge of the subsequent
proceedlngs or orders purportmg to alter the Very foundation of
~ the prosecution. B . '

. That it is only 1nuch later, ‘upon the complamant 1tself applylng for

 certified copres of the entire record and roznama of the case, that _

the present apphcant on 1nspeotlon of the _]U.dlClal file, became .

aware for the ﬁrst tlrne that an apphcatron seekrng addrtron of the

company as an. accused had been rnoved and allowed by thls B

Hon’ ble Court by orde1 dated 28, 03 2012, The applicant had no

. _p11or knowledge of either the ﬁhng of. such apphca‘uon or the‘_' "
passing of the sa1d order and no rnater1al was ever furrnshed 1o .

- him to mdlcate that the. array of partles had been altered

,subsequent to the ﬁhng of the complalnt



9 That the apphcant submits that the aforesa1d factual sequence is of |

cr1t1ca1 legal s1gn1ﬁcance masmuch as the mamta1nab1hty ofa

complalnt undel ‘Section 138 read with Sect1on 141 of the -

'_Negotlable Instruments Act has to be exarmned strictly’ W1th__
teference to the complamt as mst1tuted W1th1n the statut01y period
| prescr1bed under Section 142 of the Act Any Subsequent attempt

| 10 add the company as an accused after explry of the statutory .

' __t1me11nes and in the absence of a ‘statutory not1ce having been.

issued to the company cannot validate or cure a complamt Wh1ch'

Was not mamtamable n 1aw on. the date of 1’£s institution.

10. That the law on this issue is no longer res mtegra “The Hon’ ble"

" Supreme Court in Aneeta Hada . Godfaﬂzer Travels & Tours

[ Ltd (2012) 5 8CC 661, wh1le 1nterpretmg Sections 138 and |

141 of the Nego‘oable Ins‘uuments Act has held that comImSSlon |
of offence by the company is an express condition pr ecedent. for

' ‘fastemng, v1car1ous 11ab1hty upon d1recto1s or ofﬁcers ~and that
' arralgnmg of the company as an accused 18 mandat01y The':
‘Hon’ble Supreme Court has held as under:

“58, Applymg the doctrme of Strzct consz‘rucrzon we are of the

o ‘_c0nszdered opinion that commzsszon of oﬂence by the company s

- an express condzz‘zon precedenr to artmcr the vzcarzous lzabzlzty of
. others. (...) |
59, In'view of our aforesazd analyszs we arrive at the irrésistible

'concluszon that for mazm‘azmng the prosecuz‘zon under Section 141 '
© of the Acr armlgmng of a company as an accused is zmpemnve "

11. That it is pel“unent to riote that the Judgment of the Hon’ble |
~-Supreme Court in Aneeta Hada v. Godfaﬂwl T mvels & Tours

(P) er reparted in (2012) 5 SCC 661 “itself records that the._"

matter arose out of a d1fference of oplmon ‘between two Hon ble' o



Judges of the .Supgre"me Ccurt in an earlier decision rendered in the
year 2008, necessrtatmg a reference to a larger Bench The
1efe1 ence was rnade pr ecrsely on the question Whether in a
prosecution under Sec‘ncns 138 and 141 of the Negotiable
.Ins‘uuments- Act ‘persons in charge of and responsible for the
conduct of the busrness of a company could be prcsecu‘ted in the
* absence of the company berng arralgned as an accused. The sard
_ reference was authontahvely answered by the three-Judge Bench
| in Aneem Hada by holchng that arrargmng of the ccrnpany is
rnandatory and that prosecution Wlthout the ccrnpany is not
maintainable. It_rs subln_rtted that the application seeking addition
of the cornpa.ny in the present case was filed subsequent to the
- split opinion by the two judge bench, and was clearly aimed at
curing a defect 1dent1ﬁed by the complainant which strikes at the
core of the cornplalnt and which, as later conclusrvely declared is
fatal and 1ncurable in laW
12.That the legal consequence flowing from Aneetha Hada (Supm) is

- that where, accorchng to the conrpla,lnant s own case, the cheque

- arraigning the ccmpany Wrthrn the period of hmltatrcn prescnbed '

under Section 142 i Er_s not a valid complaunt in the eyes of law.
13.That the afo,resai;d legal - p_osiﬁon' was - further ccnsidered and

clarified by "the | I;Ion’ble SUprerne Court in Hi}mmshy v. B.

- Shivanurthy, repo: ted in (201 9) 3 SC’C 797. In the said case, the

cornplarnt under Secnon 138 of the Negouable Instruments Act

is drawn on the. account of a company, a cornplarnt filed Wlthcut o

had- been filed only ageunst a dlrector Wlthcut arraigning the - |

company as an accused The Hrgh Court, in exercise of its
Jurrsdrctlcn under Sec‘non 487 of the Code of Criminal Prccedure

had dechned to mterfere on the prennse that it Wcuid be open to :




~ the complamant o tal{e steps to proceed agamst the company and '
other pelsons 1espons1b1e for 1ts affa1rs The Hon’ ble Supreme L

Court, however set aside the Sald V1ew and held that in ‘the

. absence of the company belng arralgned as an accused and i in- the

bsence of statutory notice fo the company, the complaint 1tse1f
‘was not maintainable. The Hon’ble Supreme Court held: |
“11. In the present case, the record before the Court zndzcates'
that the cheque was drawn by the appellanr for Lakshmi Cemenz‘- '
and Ceramics Industries Lid., as-its Director. A noz‘zce of demand
was served only on the appellant. The complaznf was lodged anly ;
agaznsr rhe appellant without arraigning the company as an
- accased.
() |
N 13. In tlze absence of the company bezng arraigned as an accused,
a complaznr against the appellant was therefore not mazntaznable |
The appellanz‘ had signed the cheque as a Director of the company ¥
-and for and on its behalf. Moreover in the absence of a notice of |
c’lem_ancl being served on the comp_any and without compliance
itll the provisa fo Section-l38 the Higlz Court was in error-in’

- holding tl'zat the company could now be arngnecl as-an accusecl

14.That the Hon’ble Supreme Court has’ thus held that non- - .

impleadment of the company at the inception renders the
complamt not mamtamable and that such a foundatmnal defeet
cannot be cured by subsequently . arralgnmg the company. 7
15. That the Hon’ble Bombay ngh Court in Hamkzsan Vzthaldasﬂ
Chandak V. Syed Mfazarurldm, 2023 SCC Oane Bom 955, afte1
an exhaustwe conmdera‘uon of the aforesaid Judgments has held‘
that non- 1mp1eadmcnt of the company and absence of statuto1y |

notice to the compamy strike at the .very substratum of the



| complaint and that pemmttmg amendment or Subsequent '
1mpleadment would amount to altermg the Very foundatmn of the
- p1 OSGCUUOI’l The court held that |
Y19, The Zegczl poszrzon is, rherefore well Sefz‘led that the curable
mf IFmiity or defecz‘ can be removed by amendmg the complamt
The amendment canrzor be allowed to change the basic core, crux
and tenar of rhe complamr The amendment, which results in
prejudice to the other Sza’e cannot be allowed. In other words, Ihe
amendmenr Soughr for ro the complamr zf does not cause
prejudice to the oz‘her side, the same can be allowed, When the
amendmem‘ app[ zcatzon pertains 1o addzz‘zon of company or fi rm as
a prmczpal oﬁ%nder afz‘er takmg cognizance of z‘he oﬁence
mentioned in rhe complamt by the Magzsrmz‘e by applymg the
_ prmczple of Zaw z‘har the Criminal Caurr takes the cogmzance of
Vz‘]/ze offence and nor of the oﬁ”ender cannot ‘be made apphcable
and company or f irm camfzor be added. If the cheque is drawn on
rhe account of company or f irm, then the prmczpa[ oﬁ%nder is the
company or firm and rherefore in the absence. of the company or
Jfirm being arngned as accused in the complamr the prosecution
: agamsr the Dzrecrors or Parmers cannot be maintained, i,
z‘herefore goes wzrho.uz‘ Saymg z‘haz‘ zf the company or f irm is not a
| party to the complamr cmd rhe applzcatzon is made to add the '
company or firm as-a. party z‘o remove such defect, z‘he Same'
| - cannot be em‘erz‘amed
16.1t needs 1o be Srafed rhar fhe Coum‘ can be called upon 1o address _,
the question of gram‘ of amendment ina dszerent Jactual situation.
 In the fact Szz‘uanon where the ‘company or f rm is not a party and )
the prayer is not mczde to add the company or f 1rm as a party, but

z‘he amendmenr may be- sought fo recz‘yﬁ/ oz‘her curable legal
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infi rmzty or defecz‘ In this facrual Szruanon rhe Court has to deal -

with and conszder the applzcaﬁon in the backdrop of rhe,

.abovesz‘afed legal poszrzon In Such a case, the facz‘s and

'czrcumsz‘ances in z‘oralzty need to be conszde; ed to arrive at a.,
conclusion as to the nature of dmendment and the likely prejudice '_
to z‘he other side. In a case where company or firm is not a party, '

'as a prmczpa] accused and applzcatzon is made to add. the,‘.
_ company or fi irm as a party, such amendmenr ccmnot be allowed
| in view of above legal posztzorz -
() | |
An wew of the law Taid down in the deczszons conszdered above I
-_ am of the view rhat rhe Zeamed Magzsz‘: ate was not rzght in
' gTanting the amendment. The leamed Mugistrate has failed to .
take into consideration this pmmary legal issue. The amendment

" application made by the con'zplamants could not have been

deczded wzthow‘ addressmg this issue. It has been held |
conszsz‘ently that if a cheque is zssued on behalf of the comparny or
the pam‘nersth Sfirm, then the company or the par'mersth Frmin |

case of dishonour of cheque is the prmczpal accused. It is held_

" that in the absence of the’ company or fhe f rat ag an accused fhe B

B complamt agamst z‘he dzrectors or parmers is nor mamz‘amable b I3 '

is held that conszdermg the mandafory provisions of Section ] 38 N .

of the N I Act and its scheme, the defect of this kind cannot be
recz‘yf‘ ed Subsequem‘ly by amending the complamz‘ by addmg z‘he_ '
company or ﬁrm as an accused. All the earlier deczszons have'
been considered by z‘he Hon’ble Apex Court in the case of Pawan

Kumar Goel (supra).”

19.That the aforesa1d Jegal posmon has also been 1elte1ated and

apphed by the - Hon’ble Bombay High Court n Satheesan



Km‘r‘appan W, PP Sudlzaka.l an, reported in 2023 SCC OnLine
Bom 2216. In the sald case, the case under Section 138 of the

Nego‘ua‘ole Instruments Act had been mmated only agamst the

partner of a ﬁrm Wlthout arrzugmng the firm 1tse1f as an accused

and wrihout 1ssuance of s‘ratutory notice to the ﬁrm The Hon’ble

H1gh Court after consrderatron of the bmdmg judgment of the

~ Hon’ble Supreme Court in Hzmanshu held that arraigning of the
_ company or ﬁrm as the case may be is mandatory and that non-

impleadment thereof renders the complamt not mamtamable The

Hon’ble High Court held that
“14. Learned counsel for the non applaccmr no. i then submits that

the matter may be remanded back to the trial Courf for

consideration afresh by gzvmg the non applzcam no. I permission

to make the ﬁrm CZ.S' party accused

15T hzs Submzsszon has been rzghﬂy counfered by the applzcanz

by relymg upon. r‘he Judgmem‘ of the Hon'ble Apex C’ourz‘ in the |

case of Hzmanshu w. B. Shzvamurz‘hy, repon‘ed in (2019) 3 SCC

797 The Apex Courf whzle consza’ermg z,‘he complzance of Secz‘zon

141 of the Act of 1 88] has held that the company, which was not

E arngned as acqused in the complamt cannot be subsequently

allowed fo be aaj"de;d, for. the reason that there was no demand

 notice ‘against 'rhe--compdny and' thus the precondiz‘ions under

Section 138 ofﬂfze Act of 1881 were not complied with as against

the company. In rhe present case as well the non applzcanr ro. 1
hczs not sent demand notice agamsr the firm and thus, pre-

ocondu‘zons under Sectzon 138 of Acz‘ of ]88] have noz‘ been

comp[zed wth In rhe czrcumsrances rhe requesr made by the

' cowzsel for z‘he non applzcam‘ no 1, cannot be accepted ”



10

20.That in the present case the attempt o'f the -coznplainatit to add the
company at a later stage cannot . 1cv1ve or validate a complaint l_
_.whlch was not mamtamablc on thc datc of its 111st1tut1on The -
_' statutory tlmelmcs under Sect1ons 138 and 142 havmg not bean R
, comphed with qua the company, no cause of action evcl aros
| -.agamst it in accordance Wlth law |
21 That the subsequent order dated 28 03 2017 allowmg add1tlon of B
the company cannot confer _Junsd;c-tlon where none existed, 1101 .
7 | can it ome. a dcfect_f'which,' :a_s' held by the Hon’ble Sapi‘cmo Court,
is fatal and incurable. | | | |
22 That thc order dated 28.03. 2012 reads as follows
“Heard counsel for complamanr who Submzz‘fed r]/zere is e,tpem‘
| -.‘Opmzon that signature of Scm]ay Agafwal on cheque Thorefore "
he wants to. proceed with z‘hzs complazm‘ against aocusea’ no. 1 B
_‘bemg dzrector of company ie Home dee Company Lz‘d cmd he__ <
wants to add this title fo main complamr If presem‘ applzcaz‘zon is ’
o allowed 1o prejudzce will be caused to any parzjf (s - Sonjaw
| Ago:rwal already ]omed af the nme of f ng complamr Counsel o

for complainant accepts to dzsoharge accused no. 2 to 11 from

' this complamt and want 1o join A company i”engft?I ed. under z‘he
company law i.e. Home Trade Ltd ds accused no. 2.
Hence _applz_oaz‘zon is allowea’. Permission is gmnred to add
acoused no. 2 in the fitle ond dccused no. 2 to 1/ 'are.hereby
dzscharged from array of accused in title of complaint.

| C omplamant to carry out amendment to that eﬁ%ot |

23.That a perusal of the’ above order would show that thzs Hon’ble.
Court recordcd that no 'prcjud—lcc Would be 'causcd to any part-y by

aﬂowmg the appllcatlon for addmon of the company as anb

- accused even though the sald apphcatlon was decldcd W1thout



is’suanee of notlce to, or hear_ihg_ of; the present applicant. Such a
recording,. made.;i'fl the ‘absence of the affected_ accused and
without affording bim an opportunity to object to the very
maintainabﬂity of the complaint, is ex facie unsustainable in la aw.
The applicant submlts that the complaint, as orlgmaﬂy instituted,
did not- satlsfy the mandatory statutory requirements undez'
_ Sectlons 138, 141 and 142 of the Negotlable Instruments Aet and

was not mamtamable on the date of its flhng The subsequent
.amendment was thus not a formal or proeedural correctlon but an

| attempt to cure a foundat1ona1 and incurable. defect namely the
non—1mpleadment of ‘the company ‘and non- comphance with
statutory tlmelmes. Far from causing no prejudice, the amendment
altered the Very_bssis of the prosecution snd exposed the applicant
to a'pl*eceeding" Wthh could not have been lawtully continued
othenvise._ Pe-rlnfttfng such a course, that too without the

- knowledge or pafticipation of the- accused, is not sanctioned by

law and sfrik’es at the e_Ore of the guarantee of a fair trial,

:rendering the eonfinuance of the proceedings legally untenabfe

24 That the apphcant became aware of the aforesa1d 111egahty onfy.

: When upon the mattel having proeeeded to the stage of cross-

| exammatlon the appheant apphed for and obtamed eertlfled _
copies of the entne record and roznama of the case. It is upon.
such inspection o=f the judicial ﬁle that the apphcant discovered

- the manner in Wthh the eofnplainf.had been sought to be altered
by subsequent 'aelditioh of the cOmpany and the order dated
78 03. 2019 passed thereon. The present application is bemg filed
“with due pr omptltude 1mmed1ateiy upon such- discovery. -

.25, That in the aforesald 01rcumstanees when the complamt itself is

not mamtamable m law and suffers from 1ncurab1e statutory



12

defects at 1ts mceptron compelhng the apphcant to underszo
‘further stages of trral mcludmg “Cross- examrnatron would: be a :
~wholly futile exercise. Co_ntrnuatron- of the_ present proeeedmgs' R
~would amount to-an abuse of the process of this Hon’ble Court

 and would result in grave miscarriage of justice.

: PRAYER = In view of the aforesaid facts and cireu‘mstances and' the -

settled posrtron of law 1t 1s most 1espec:tf1ﬂly prayed that this Hon'ble -
Court may be pleased to

a).'- ‘Hold that the present complamt under Sectlons 138 of the
' Negotrable Instruments Act,” 1881 as instituted, is not -
mamtarnable in law and suffers from mcurable defects and

| consequently be pieased to ACQUIT the apphcant and drop

all further pr oceedrngs agarnst him i in the pr esent cornplarnt

b) 'Pass such further orders as thrs Hon’ble Court may deem ﬁ

Cin the 1nterest of justice and equrty

A4

l LCW j AC?USED

COUNSEL FOR ACCUSED

SOLEMEN AFFIRMATION . __
! SANJAY HARIRAM AGRAWAL Age 60 years, Oce: Busmess,.‘"f.' Zi
Resrdmg at 7 Hari Sava Street Kidderpore, Kolkata, 700023 above

| ~ named petrtroner do hereby state on solemn affirmation that the contents

of above Paras Nos. 1 to 9 are-’ true. and correc‘r 1o my personal

knowledge and beliel and have _been drafted by my counsel on_my :



instruction and have been explained to me in vernacular and have been

found to be true and‘. jc'o:rrect'. ‘Hence verified and signed on this

29/01/2026 at Wardha

R ET

DEPONENT

I kuow and identify the deponent

PATHAN TAMIIKITAN ATMALKHAN
| (ADVOCATE)
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