MHNGO030023772002 RCC No. 3030147/2002
al State -- Vs — Sunil & Ors

ORDER BELOW EXH.3666

This is an application made by accused No.3 for discharge
under Section 239 of the Code of Criminal Procedure (for short ‘the
CrEC.).

2. The application is running into 24 pages. The sum and
substance thereof is to the effect that, no case is made out against
accused No.3 for framing of charge. The Investigating Officer has
failed to understand the exact nature of several transactions between
the accused and the Nagpur District Central Co-operative Bank (for
short “the NDCC Bank”). The transactions between the NDCC Bank
and M/s. Home Trade Limited (for short “HTL”) are in the capacity of
buyer and seller, respectively and not as a broker (agent). HTL has
never derived any income from “broking” activity during the year

2000-2001.

3. It is further contended that, the contract notes between
NDCC Bank and the HTL were executed on “Principal to Principal”
basis, therefore, the question of physical allotment of Government of
India Securities (for short ‘GOI securities’) would not arise. Thus, the
settlement of transactions between the NDCC Bank and the HTL were
the relationship of “Debtor” and “Creditor”. In short, according to

accused No.3, the dispute between the NDCC Bank and the HTL is of
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civil nature.

4. It is further contended that, the amount alleged to have
been misappropriated by the accused persons was entrusted by the
depositors and share holders of the NDCC Bank to the NDCC Bank
and not the HTL. In short, according to accused No.3, there was no
entrustment to the directors and office bearers of the HTL. The NDCC
bank and the HTL have not been arrainged as accused in the present
case. According to accused No.3, it was mandatory to arraign the

NDCC bank and the HTL as accused.

5. It is further contended that, the Investigating Officer has
not conducted investigation in respect of the complete holdings of
Government Securities by the HTL as per the advice of the Reserve
Bank of India. Thus, the conclusion arrived by the Investigating
Officer is based upon incomplete facts. The contract notes issued by
the HTL had an ‘Arbitration Clause’. The NDCC Bank has refrained
from initiating arbitration proceedings for inexplicable reasons. The
dispute between the NDCC Bank and the HTL is not case of criminal
breach of trust, but, predominantly it is the matter of breach of
contract which is a civil wrong and thus, it ought to have been

adjudicated before the Arbitrator of the National Stock Exchange.

6. It is further contended that, the act of signing contract
notes, letters and cheques for and behalf of HTL while discharging
official duty does not fall within the ambit of any offence under the
Indian Penal Code (for short ‘the IPC’). In other words, according to

accused No.3, the signing of contract notes, letters and cheques by
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him on behalf of HTL would not amount to making false documents.
Thus, according to accused No.3, the offences punishable under
Section 467 and 471 of the IPC in respect of the alleged forgery
would not be attracted against him. None of the prosecution
witnesses working with the NDCC bank have deposed of having ever
seen photocopies of the alleged forged documents referred by the
investigating officer. Thus, investigation carried out by the
Investigating officer was incomplete and thus, the conclusion based
upon such investigation is unreliable. On these grounds, accused

No.3 has prayed for allowing the application.

7. The Ld. Special APP has filed reply at Exh.3690. It is
submitted that, the charge-sheet was filed in the year 2002 after
carrying out a detailed investigation. The accused had received copy
of charge-sheet. However, he did not choose file an application for
discharge at the earliest. He has not raised any objection in respect of
the investigation till the date of filing present application, i.e., from
the year 2002 to the year 2023. One of the partner of the HTL has

been convicted by this Court on the basis of same charge-sheet.

8. It is further submitted that, the accused can not seek
discharge by relying upon the evidence recorded in the course of trial
of other accused persons. The application has been made only in
order to protract the trial. On these major grounds, the Special APP

has prayed for rejection of the application.

9. Heard Shri PA.Tamboli and Smt. Kamana Divya Sree, the
Ld. Advocates for accused No.3. Heard Ld. Special APP for the State.
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Accused No.3 has also filed written notes of arguments at Exh.3717.
The oral submissions made by the Ld. Advocates for accused No.3 are
nothing but repetition of submissions in the written notes of
arguments. The said submissions would be referred at appropriate
places hereinafter. In support of his submissions, accused No.3 has

relied upon the following decisions.

i) Delhi Race Club (1940) Ltd. & Ors. Vs. State of Uttar
Pradesh & Anr 2024 INSC 626,

i) Shikhar Chemicals Vs. State of Uttar Pradesh and Another
2025 SCC OnlLine SC 1643

iii) Mohdmmed Ibrahim and Others Vs. State of Bihar and
Another (2009) 8 Supreme Court Cases 751

iv)  Sunil Bharti Mittal Vs. Central Bureau of Investigation
(2015) 4 Supreme Court Cases 609

V) GHCL Employees Stock Option Trust Vs. India Infoline
Limited (2013) 4 Supreme Court Cases 505

10. In the application under consideration, accused No.3 has
referred following decisions. However, he has not produced copies of

the said decisions.

1. State Vs. Tirath Das, AIR 1954 ALLAHBAD 583 (Vol 41,
CN227)
2. The State Vs. Jage Ram, AIR (38) 1951 PUNJAB 103

3. Sharad Kumar Sanghi Vs. Sangita Rane (2015) 12 SCC 781
Para 9, 11 & 13.

4. R.Kalyani Vs. Janak C. Mehta and Others (2009) 1 SCC 516
Para 41

5. Sandeep Singh & Ors Vs. Nisar Ahmad Dar. in CRM(M)
No.263/2020 decided on 21.05.2022 by the Hon’ble Jammu and
Kashmir High Court.

6. S.K.Alagh Vs. State of U.P & Others, (2008) 5 SCC 662.

11. Following points arise for my consideration to which I
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have recorded my findings with reasons thereunder.

S.NO. POINTS FINDINGS
1. |Whether the charge against
accused No.3 is groundless ? No
2. |What order ? Application is rejected.
: REASONS :
As to Point No.1 :
12. The Ld. Advocate for accused No.3 submitted that, the

contract notes do not mention that, the HTL is a broker. The balance
sheets of HTL do not show any income from the alleged broking
activity. In short, according to the Ld. Advocates, the transactions
between the NDCC Bank and the HTL were on ‘principal to principal’
basis, thus, the HTL or accused No.3 can not be held to be broker or

an agent as regard to application of Section 409 of the IPC.

13. The Ld. Advocate for accused No.3 further submitted
that, the relationship between the NDCC Bank and the HTL is of
buyer and seller, thus, the question of entrustment of property would
no arise. In fine, according to the Ld. Advocate, the ingredients of
Section 405 of the IPC are not made out against accused No.3. In
support of said submissions, the Ld. Advocate has placed reliance
upon the decisions in Delhi Race Club(1940) Ltd. and Ors. (Supra)
and Shikhar Chemicals (Supra).

14. The Ld. Advocate for accused No.3 further submitted
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that, the dispute between the NDCC Bank and the HTL is purely of
civil nature. It was further submitted that, the NDCC Bank was
required to initiate Arbitration proceedings as per the Arbitration

clause in the contract notes.

15. The Ld. Advocate for accused No.3 further submitted
that, the letters issued on behalf of the HTL under signatures of
accused No.3 can not be termed as false documents. It was further
submitted that, even if the contents of said letters are assumed to be
false, the said letters can not be termed as forged documents. In
support of said submissions, the Ld. Advocate has placed reliance

upon the decision in Mohammed Ibrahim and Ors (Supra).

16. The Ld. Advocate for accused No.3 further submitted
that, accused No.3 being director of the HTL can not be prosecuted
unless the HTL is made an accused in the present case. It was
submitted that, the transactions in question were between the NDCC
Bank and the HTL, thus, accused No.3 can not be held vicariously
liable. In support of said submissions the Ld. Advocate has relied
upon the decisions in Sunil Bharti Mittal (Supra) and GHCL
Employees Stock Option Trust (Supra).

17. The Ld. Spl APP submitted that, accused No.4 who is
director of the HTL has been convicted vide Judgment dated
22.12.2023 on the same set of facts. It was further submitted that,
there is sufficient material on record for framing charge against
accused No.3. It was lastly submitted that, the decisions cited on

behalf of accused No.3 can not be made applicable to the case at
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hand owing to non-identical facts and circumstances.

18. The charge-sheet has been filed for offences punishable
under Section 406, 409, 468, 471, 120B r/w 34 of the IPC. After
carrying out investigation, the Investigating Officer has arrived at the

following conclusion in respect of accused No.3.
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19. There are statements of several witnesses and voluminous
documentary evidence prima facie in support of the aforesaid
conclusion drawn by the Investigating Officer against accused No.3.
Accused Nos.1, 2, 4, 7, 8 and 9 have been convicted for offences
punishable under Section 406, 409, 471, 468 read with 120B of the
IPC vide Judgment dated 22.12.2023. No doubt, the observations and
findings in the judgment of conviction dated 22.12.2023 can not be
used for convicting present accused. However, the observations and
findings in para Nos.39, 42, 43, 57, 63, 74, 77, 138, 139, 141, 146
and 147 are relevant for the consideration of present application. The
said observations and findings go to show the role of accused No.3 in

the commission of alleged offences.

20. It is significant to note that, there are allegations of
criminal conspiracy between all the accused persons for the purpose
of committing the alleged illegal acts. Thus, even assuming that, the
HTL was not either a broker or an agent, yet, due to the charge of
criminal conspiracy, the offences punishable under Sections 406 and

409 of the IPC would be prima facie attracted against accused No.3.

21. As regard to the offence of forgery, there are allegations
in respect of presentation of photocopies of GOI Securities which

were found to be forged. Thus, it can not be said that, there is no
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material for framing charge against accused No.3 for offences

punishable under Section 468 and 471 of the IPC.

22. I have carefully gone through the decisions cited on
behalf of accused No.3. In the cases of Delhi Race Club (1940) Ltd.
and Ors. and Shikhar Chemicals, the transactions in questions were
in respect of sale of goods and failure to make payment thereof.
However, that is not the position in the case at hand. As discussed
above, the allegations against accused No.3 are in respect of hatching
of a criminal conspiracy for the purpose of misappropriation of public
money and also forgery. As such, it can not be said that, the dispute
between the NDCC Bank and accused No.3 or the HTL is purely civil
in nature. Thus, the aforesaid decisions and the decisions referred by
accused No.3 in para ‘I. (page No.10) can not be made squarely
applicable to the case at hand owing to non identical facts and

circumstances.

23. In the case of Mohammed Ibrahim and Ors., it was held
that, the sale deed executed by the first appellant can not be termed
as a false document. In the present case, as discussed above, there are
allegations in respect of preparing false GOI Securities and presenting
photocopies thereof. Thus, it can not be said that, the charge of
forgery against accused No.3 is groundless. At the cost of repetition,
it is necessary to mention that, there are allegations of criminal
conspiracy against accused No.3 as well. Thus, the aforesaid decision
can not be made squarely applicable to the case at hand owing to non

identical facts and circumstances.



0.B.Exh.3666 11 RCC No0.3030147/2002

24. In the case of Sunil Bharti Mittal (Supra), the principle of
“alter ego” was applied in reverse scenario. In the said case, the
company was an accused and the directors were made accused by
applying the principle of alter ego. However, that is not the position
in the case at hand. In the present case, there are allegations of
criminal conspiracy against accused No.3 who is director of the HTL.
Under the facts and circumstances of present case, it can not be said
that, accused No.3 can not be prosecuted unless the HTL is made an
accused in the present case. Thus, the decisions in Sunil Bharti Mittal
(Supra), GHCL Employees Stock Option Trust (Supra) and the
decisions referred by accused No.3 in para ‘Q’ (page No.14 & 15) can
not be made squarely applicable to the case at hand owing to non

identical facts and circumstances.

25. It is significant to note that, by order below Exh.1 dated
30.04.2024, my Ld. Predecessor has come to a conclusion that, there
is sufficient material to frame charge against accused No.3 under
Section 406, 409, 468, 471 read with Section 120B of the IPC in
alternative read with Section 34 of the IPC. It was further observed
that, accused No.3 along with other co-accused had mens rea to form
a criminal conspiracy of withdrawing the money of the NDCC Bank
by obtaining sanction by withdrawal of such amount by using illegal
means obtained the same from the headquarter of the bank at
Nagpur. It was lastly held that, this is a fit case for framing charge
against accused No.3 and to proceed with trial. It is noteworthy that,
accused No.3 has not challenged the said order. Instead, he has made

the present application. Be that as it may. Suffice is to say that, there
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is sufficient material on record in order to frame charge against

accused No.3.

26. In view of the above, it can not be said that, the charge
against accused No.3 is groundless. Hence, point No.1 is answered in

the negative.

As to Point No.2.

27. In view of the negative finding on point No.1l, the

application is liable to be rejected. Hence, order.

ORDER

Application Exh.3666 is rejected.

Digitally signed by

M AHE S H MAHESH
VIJAYKUMAR  pHApEUMAR
Nagpur. PHADE e a5
: : +
Date : 11.11.2025 ( M.V Phade )

2" Addl Chief Judicial Magistrate
(Spl. Court for S.138 N.I. Act),
Nagpur.
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[ affirm that the contents of this PD.E file of order are

same word to word as per original order.
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