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  P r e s e n t e d  o n   1 2/ 0 9/ 2 0 0 2 .
                             R e g i s t e r e d  o n   1 2/ 0 9/ 2 0 0 2 .

           D e c i d e d  o n     :  2 5/ 0 1/ 2 0 1 0 .  
  D u r a t i o n         :   7 Y .  4 M .  1 3 D .

IN  T H E  C O U R T  O F  4  th   J O I N T  C I V I L  J U D G E  (S R . D N . ) ,  A M R A V T I .  

  (  P r e s i d e d  o v e r  by  A. M .  K h a n  )

S p e c i a l  C i v i l  S u i t  N o .  16 5/2 0 0 2 .                        E xh.  N o .  48 2
 

T h e  A m r a v a t i  P e o p l e s '  C o - o p e r a t i v e  B a n k  Lt d . ,  a  B a n k
R e g i s t e r e d  un d e r  th e  M a h a r a s h t r a  C o - o p e r a t i v e  
S o c i e t i e s  A c t ,  h a v i n g  its  re g i s t e r e d  o f f i c e  a t  J a l a r a m
M a r k e t ,  J a w a r  R o a d ,  A m r a v a t i ,  T q .  &  D i s t t .  A m r a v a t i
thr o u g h  it's  A d m i n i s t r a t o r .  .. . . .       P L A I N T I F F .

                                                            -   V  E  R  S  U  S  -  

1. M/ s .  G i l t e d g e  M a n a g e m e n t  S e r v i c e s  Lt d ,  thr o u g h  it's
D i r e c t o r  / C h i e f  E x e c u t i v e  O f f i c e r  / A u t h o r i s e d  S i g n o t a r y
K e t a n  K a n t i l a l  S e t h ,  a g e d  a b o u t  4 0  y e a r s ,  O c c u .  B u s i n e s s
h a v i n g  it's  R e g i s t e r e d  O f f i c e  a t  1 0 3 ,  Li b e r t y  A p a r t m e n t ,
8 0 - A  ,  S a r o j i n i  R o a d ,  V il e  P a r l e  ( W e s t )  M u m b a i - 4 0 0  0 5 6 .

2. K e t a n  K a n t i l a l  S e t h ,  a g e d  a b o u t  4 0  y e a r s ,  
O c c u p a t i o n  bu s i n e s s ,  re s i d e n t  o f  1 9 3 ,  L a l i t  K u t i r
C o - o p .  H o u s i n g  S o c i e t y ,  G u l m o h a r  C r o s s  R o a d  N o . 9 ,
J V P D  S c h e m e ,  A n d h e r i  ( W e s t )  M u m b a i - 4 0 0  0 4 9 .

3. M/ s .  C e n t u r y  D e a l e r s  P v t . L t d ,  by  it's  D i r e c t o r  / C h i e f
E x e c u t i v e  O f f i c e r  / A u t h o r i s e d  S i g n a t o r y  M a h e n d r a
R a d h e s h y a m  A g r a w a l ,  a g e d  a b o u t  3 6  y e a r s ,  o c c u p a t i o n
bu s i n e s s ,  h a v i n g  it's  R e g i s t e r e d  O f f i c e  a t  4 5 - A  
A d o y a  S a n d h y a  G h a i  R o a d ,  C a l c u t t a - 7 0 0   0 0 1
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a n d  a l s o  h a v i n g  it's  o f f i c e  a t  3 0 2  R e w a  C h a m b e r s ,  
N e a r  M a r i n e  Li n e s ,  M u m b a i - 4 0 0  0 2 0 .

4 . M a h e n d r a  R a d h e s h y a m  A g r a w a l ,  a g e d  a b o u t  
3 6  y e a r s ,  o c c u p a t i o n  bu s i n e s s ,  re s i d e n t  o f  2 - J ,
Ju d g e ' s  C o u r t  R o a d ,  A li p u r ,  C a l c a t t a - 7 0 0  0 2 7 .

5 . M/ s .  H o m e  Tr a d e  L t d ,  by  it's  D i r e c t o r   / C h i e f
E x e c u t i v e  O f f i c e r  / A u t h o r i s e d  S i g n a t o r y ,  S a n j a y
H a r i r a m  A g r a w a l ,  a g e d  a b o u t  3 7  y e a r s ,  
o c c u p a t i o n  bu s i n e s s ,  h a v i n g  it's  R e g d .  O f f i c e  a t  
T o w e r - 4,  5 th  Fl o o r ,  V a s i  R a i l w a y  S t a t i o n  C o m p l e x ,
Int e r n a t i o n a l  Inf o t e c h  P a r k ,  N e w  M u m b a i - 4 0 0  7 0 3 .

5  ( a ) .   N a n d k i s h o r e  S h a n k a r l a l  Tri v e d i ,
 a g e d  4 5  y e a r s ,  D i r e c t o r  o f  M/ s  H o m e  Tr a d e
Lt d .  M u m b a i ,  re s i d e n t  o f  P u s h p a m  A p a r t m e n t ,
6  K h a n d o b a  D e s a i   R o a d ,  V i l e  P a r l e  ( W e s t )
M u m b a i .

5  (b ) .   S u b h o d h  C h a n d  D a y a l  B h a n d a r i ,
a g e d  3 7  y e a r s ,  D i r e c t o r  o f  M/ s .  H o m e  Tr a d e
Lt d .  M u m b a i ,  re s i d e n t  o f  B - 7 0 3  G o v i n d  C o m p l e x ,
S e c t o r - 1 4 ,  V a s i ,  N e w  M u m b a i .

6 . S a n j a y  H a r i r a m  A g r a w a l ,  a g e d  a b o u t  3 7  y e a r s ,
o c c u p a t i o n  bu s i n e s s ,  re s i d e n t  o f  T o w e r - 4,  5 th  flo o r
V a s i  R a i l w a y  S t a t i o n  C o m p l e x ,  Int e r n a t i o n a l
Inf o t e c h  P a r t ,  N e w  M u m b a i - 4 0 0  7 0 3 .

7 . J a n a t a  S a h a k a r i  B a n k  L t d . ,  P u n e  h a v i n g  it's  br a n c h  a t  
F o r t ,  M u m b a i ,  thr o u g h  its  B r a n c h  M a n a g e r .

... . . . .   D E F E N D A N T S .

                S U I T  F O R  R E C O V E R Y  O F  R S .  12, 7 5 , 8 6 , 4 0 3 . 6 7  p s .  

A P P E R A N C E  :-
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S h ri  A . M .  Jai n ,   A d v o c a t e  for  Plai nti f f .   
S h ri   L . H .  P ur o h i t ,  A d v o c a t e  for  D e f e n d a n t  N o s .  1  &  2.
S h ri        V. L .  N a vl a n i ,  A d v o c a t e  for  D e f e n d a n t  N o s .  3.  
S h ri   A . J .   K a d u ,   A d v o c a t e   for  D e f e n d a n t  N o .  4.
S u i t  is  pro c e e d e d  E x - parte  agai n s t  D e f e n d a n t  N o s .  5  &  6.
S h ri   A . B .   M a l o o ,  A d v o c a t e  for  D e f e n d a n t  N o .  5  (a)
S h ri   G . A .  Th a kr e   A d v o c a t e  for  D e f e n d a n t  N o .  5  (b)
S h ri  S . L .  D e s h m u k h ,  A d v o c a t e  for  D e f e n d a n t  N o .  7.

                                                            J  U  D  G  M  E  N  T    
                                             (  D e l iv e r e d  on   25/01/2 0 1 0  )  

T h i s  is  a  s u i t  for  re t u r n  /  d e l i v e r  o f  G o v e r n m e n t  

s e c u r i t i e s  or  alt e r n a t i v e l y  for  re c o v e r y  o f  v a l u e  o f  s e c u r i t i e s  R s .  

1 2 , 7 5 , 8 6 , 4 0 3 . 6 7  p s .   P l a i n t i f f  b a n k  h a s  pl e a d e d  a s  un d e r .

2. It  is  th e  c o n t e n t i o n  o f  pl a i n t i f f  b a n k  th a t  it  w a s  

e s t a b l i s h e d  in  y e a r  1 9 3 7 .    It  is  a  n o n - s c h e d u l e d  U r b a n  C o -

o p e r a t i v e  b a n k  a n d  is  re g u l a t e d  by  M a h a r a s h t r a  C o - o p e r a t i v e  

S o c i e t i e s  A c t  1 9 6 0  (  h e r e i n a f t e r  re f e r r e d  a s  M C S  A c t  for  br e v i t y  ),  

B a n k i n g  R e g u l a t e d  A c t  a n d  gu i d e  lin e  is s u e d  fro m  tim e  to  tim e  by  

R e s e r v e  B a n k  of  Indi a  a n d  C o - o p e r a t i v e  D e p a r t m e n t  S t a t e  o f  

M a h a r a s h t r a .   P l a i n t i f f  b a n k  h a s  to  s h o w  N e t t  D e m a n d  a n d  Ti m e  

Li a b i l i t y  (  N D T L )  in  its  y e a r l y  b a l a n c e - s h e e t .   A m o u n t  p a y a b l e  to  

cu r r e n t  b a n k  a c c o u n t  h o l d e r s ,  s a v i n g  b a n k  a c c o u n t  h o l d e r s  a n d  

d e f e n d a n t  h o l d e r s  is  kn o w n  a s ,  “  N e t  D e m a n d  Li a b i l i t y”  w hi l e  

a m o u n t  p a y a b l e  to  fix e d  d e p o s i t  h o l d e r s  is  kn o w n  a s  “  Ti m e  

Li a b i l i t y”  A s  p e r  th e  cir c u l a r  is s u e d  by  R e s e r v e  B a n k  of  Indi a  fro m  

tim e  to  tim e .  (  h e r e i n a f t e r  re f e r r e d  a s  R B I )   P l a i n t i f f  b a n k  is  re q u i r e d  

to  inv e s t  1 5 %  of  N D T L  in  G o v e r n m e n t  a n d  ot h e r  a p p r o v e d  

s e c u r i t i e s .    Int e r e s t  is  p a y a b l e  o n  th e s e  s e c u r i t i e s  o n  h a l f  y e a r l y  
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b a s i s  a t  th e  rat e  m e n t i o n e d  o n  th e  s e c u r i t i e s .   Int e r e s t  du e  a s  on  th e  

d a t e  o f  s a l e  or  pur c h a s e  o f  th e  s e c u r i t y  is  c a l l e d  “A c c r u e d  Int e r e s t ” .  

D a t e  o f  tr a n s a c t i o n  o f  s a l e  a n d  pur c h a s e  is  kn o w n  a s  “S e t t l e m e n t  

D a t e ” .

3 . P l a i n t i f f  b a n k  h a s  furt h e r  pl e a d e d  th a t  d e f e n d a n t  N o .  1  is  

a  c o m p a n y  re g i s t e r e d  wit h  R B I  un d e r  th e  pr o v i s i o n s  o f  R B I  A c t  

1 9 3 4  a n d  d e f e n d a n t  N o .  2  is  th e  C h i e f  E x e c u t i v e  O f f i c e r  a n d  

D i r e c t o r  o f  d e f e n d a n t  N o .  1  c o m p a n y .   S i n c e  1 9 9 8 ,  pl a i n t i f f  b a n k  is  

pur c h a s i n g  a n d  s e l l i n g  G o v e r n m e n t  s e c u r i t i e s  fro m  a n d  thr o u g h  

d e f e n d a n t  N o .  1  c o m p a n y  a n d  h a s  g o t  fa it h  a n d  c o n f i d e n c e  in  

d e f e n d a n t  N o s .  1  a n d  2 .

4 . A c c o r d i n g  to  th e  pl a i n t i f f  b a n k  th e  s u b j e c t  m a t t e r  o f  th e  

s u i t  rel a t e s  to  tw o  tra n s a c t i o n s  o f  s a l e  a n d  pur c h a s e  o f  G o v e r n m e n t  

s e c u r i t i e s  e n t e r e d  int o  b e t w e e n  pl a i n t i f f  a n d  d e f e n d a n t  N o .  1  

c o m p a n y  on  1 5/ 0 1/ 2 0 0 2  a n d  2 8/ 0 2/ 2 0 0 2 ,  w h i c h  ar e  re p r o d u c e d  a s  

un d e r .  

 ( A )   T h e  fir s t  tra n s a c t i o n  b e t w e e n  pl a i n t i f f  a n d  d e f e n d a n t  N o .  

1  c o m p a n y  w a s  e n t e r e d  int o  o n  1 5/ 0 1/ 2 0 0 2  a n d  w a s  c o n f i r m e d  by  

d e f e n d a n t  N o .  1  c o m p a n y  vid e  its  bill  N o .  1/1/2 4 2 5  a n d  bill  N o .  

0 1/ 0 1/ 2 4 3 1  b o t h  d a t e d  1 5/ 0 1/ 2 0 0 2 .   A s  p e r  th e  a b o v e  tr a n s a c t i o n s  

pl a i n t i f f  b a n k  e n t r u s t e d  to  d e f e n d a n t  N o .  1  G o v e r n m e n t  s e c u r i t y  viz .  

G O I  1 0 . 7 0 %  G o v e r n m e n t  S t o c k   “20 2 0 ”  un d e r  8  b o o k  d e b t  

c e r t i f i c a t e  N o s .  N G - 1  to  N G - 8   h a v i n g  fa c e  v a l u e  o f  R s .  5 0 , 0 0 . 0 0 0 / -  

e a c h  i. e .  R s .  5 0 , 0 0 , 0 0 0 / -   X   8   =  R s .  4 , 0 0 , 0 0 , 0 0 0 / -  for  s e l l i n g  th e  

s a m e  for  c o n s i d e r a t i o n  o f  R s .  4 . 6 0  cr o r e s  wit h  a c c r u e d  int e r e s t  o f  

R s .  1 0 , 3 4 , 3 3 3 . 3 3  p s . ,  a s  on  d a t e  o f  s e t t l e m e n t  0 9/ 0 1/ 2 0 0 2  i. e . ,  
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w or t h  c o n s i d e r a t i o n  o f  R s .  4 , 6 0 , 0 0 , 0 0 0 / -   +  1 0 , 3 4 , 3 3 3 . 3 3  p s . ,  +  R s .  

4 , 7 0 , 3 4 , 3 3 3 . 3 3  p s . ,  a n d  th e  s a i d  s e c u r i t i e s  (  w h i c h  is  h e r e i n a f t e r  

re f e r r e d  a s  s e c u r i t y  N o .  1  ).   T h i s  s e c u r i t y  N o .  1  w a s  to  b e  ph y s i c a l l y  

d e l i v e r e d  by  th e  pl a i n t i f f  b a n k  to  th e  d e f e n d a n t  N o .  1  wit hi n  1 5 d a y s  

fro m  th e  d a t e  o f  s e t t l e m e n t .   It  w a s  furt h e r  a g r e e d  th a t  in s t e a d  o f  

p a y i n g  o f  th e  s a l e  c o n s i d e r a t i o n  o f  R s .  4 , 7 0 , 3 4 , 3 3 3 . 3 3  p s . ,  in  c a s h  

to  th e  pl a i n t i f f ,  d e f e n d a n t  N o .  1  will  pu r c h a s e  G o v e r n m e n t  s e c u r i t i e s  

G O I  8. 0 7 %   G o v e r n m e n t  S t o c k   2 0 1 7  h a v i n g  fa c e  v a l u e  o f  R s .  4  

cr o r e s  o f  w hi c h  th e  m a r k e t  v a l u e  a s  on  th e  d a t e  o f  s e t t l e m e n t  w a s  

s e t t l e d  a t  R s .  4 , 0 4 , 0 0 , 0 0 0 / -  wit h  a c c r u e d  int e r e s t  o f  R s .  3 5 , 8 6 6 . 6 7  

p s . ,  h a v i n g  tot a l  v a l u e  o f  R s .  4 , 0 4 , 0 0 , 0 0 0 / -   +  R s .  3 5 , 8 6 6 . 6 7  p s .   = 

R s .  4 , 0 4 , 3 5 , 8 6 6 . 6 7  p s .  (w h i c h  is  h e r e i n a f t e r  re f e r r e d  to  a s  G o v t .  

s e c u r i t y  N o .  2 )  w e r e  to  b e  ph y s i c a l l y  d e l i v e r e d  by  th e  d e f e n d a n t  N o .  

1  c o m p a n y  to  th e  pl a i n t i f f  b a n k  wit hi n  4 5  d a y s  fro m  th e  d a t e  o f  

s e t t l e m e n t .   D e f e n d a n t  N o .  1  w a s  to  p a y  diff e r e n c e  a m o u n t  o f  R s .  

4 , 1 7 , 3 4 , 3 3 3 . 3 3  p s .   -    R s .  4 , 0 4 , 3 5 , 8 6 6 . 8 7  p s .   =  R s .  6 5 , 9 8 , 4 6 6 . 6 6  

p s .

5. P l a i n t i f f  b a n k  furt h e r  pl e a d s  th a t  pl a i n t i f f  b a n k  ph y s i c a l l y  

d e l i v e r e d  a n d  h a n d e d  o v e r  G o v e r n m e n t  s e c u r i t y  N o .  1  a l o n g  with  

bl a n k  si g n e d  tr a n s f e r  for m  to  S h r i  P u s h p a k  K h o t ,  w h o  is  

re p r e s e n t a t i v e  a n d  e m p l o y e e  o f  d e f e n d a n t  N o .  1  c o m p a n y  on  

2 9/ 0 1/ 2 0 0 2 .   D e f e n d a n t  N o .  1  c o m p a n y  p a i d  th e  a b o v e  s t a t e d  

diff e r e n c e  a m o u n t  o f  R s .  6 5 , 9 8 , 4 6 6 . 6 6  p s . ,  by  is s u i n g  ch e q u e  N o .  

3 3 6 8 6  d a t e d  1 9/ 0 1/ 2 0 0 2  dr a w n  on  A N Z  G r i n d l a t y s  B a n k ,  M u m b a i  

a n d  th e r e b y  s a l e  tra n s a c t i o n  d a t e d  1 5/ 0 1/ 2 0 0 2  w a s  a c t e d  up o n  by  

th e  d e f e n d a n t  N o .  1  c o m p a n y ,  bu t  it  di d  n o t  d e l i v e r  th e  s a i d  G o v e t .  

S e c u r i t y  N o .  2 .   
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P l a i n t i f f  h a s  pl e a d e d  s e c o n d  tr a n s a c t i o n   a s  un d e r .  

( B )     In  pur s u a n c e  to  lett e r  d a t e d  2 8/ 0 2/ 2 0 0 2  is s u e d  to  

pl a i n t i f f  by  d e f e n d a n t  N o s .  1  a n d  2.   P l a i n t i f f  b a n k  e n t r u s t e d  to  

d e f e n d a n t  N o .  1  foll o w i n g  G o v e r n m e n t  s e c u r i t i e s  h a v i n g  fa c e  v a l u e  

o f  R s .  5 . 5  cr o r e s  

“ 1 0 . 0 0 %  G O I   2 0 1 4              2 . 0 0  cr o r e s  @  1 1 6 . 0 0

  1 0 . 5 0 %  G O I   2 0 1 4              2 . 0 0  cr o r e s  @  1 2 0 . 0 0

  1 2 . 9 0 %  M K V D C  2 0 0 5        1 . 5 0  cr o r e s  @   1 0 0 . 1 0 . ”

    - - - - - - - - - - - - - - - - - - - - - - -

        5 . 5 0  cr o r e s

    - - - - - - - - - - - - - - - - - - - - - - -

T h e  a b o v e  s a i d  s e c u r i t i e s  (  h e r e i n a f t e r  re f e r r e d  to  a s  G o v t .  s e c u r i t y  

N o .  3  )  w e r e  e n t r u s t e d  by  th e  pl a i n t i f f  to  th e  d e f e n d a n t  N o .  1  for  

s e l l i n g  th e  s a m e  for  c o n s i d e r a t i o n  o f  R s .  6 , 4 0 , 3 2 , 3 4 7 . 4 8  p s . ,  o f  th e  

s a i d  G o v t .  s e c u r i t y  N o .  3  w a s  to  b e  ph y s i c a l l y  d e l i v e r e d  by  th e  

pl a i n t i f f  b a n k  to  th e  d e f e n d a n t  N o .  1  wit hi n  1 5  d a y s  fro m  

2 8/ 0 2/ 2 0 0 2 .    It  w a s  furt h e r  a g r e e d  th a t  d e f e n d a n t  N o .  1  in s t e a d  o f  

p a y i n g  th e  s a i d  s a l e  c o n s i d e r a t i o n  o f  R s .  6 , 4 0 , 3 2 , 3 4 7 . 4 8  p s . ,  in  

c a s h  to  th e  pl a i n t i f f  b a n k  will  pu r c h a s e  G o v t .  s e c u r i t i e s  un d e r  th e  6  

s c r i p t s  G O I  7. 5 0  G o v e r n m e n t  S t o c k   2 0 1 0  h a v i n g  fa c e  v a l u e  o f  R s .  

5 . 5  cr o r e s  @  1 0 3  for  tot a l  c o n s i d e r a t i o n  o f  R s .  5 , 7 9 , 5 6 , 2 5 0 / -  

(  h e r e i n  a f t e r  re f e r r e d  to  a s  G o v t .  s e c u r i t y  N o .  4  ).   S a i d  s e c u r i t y  N o .  

4  w e r e  to  b e  ph y s i c a l l y  d e l i v e r e d  by  th e  d e f e n d a n t  N o .  1  c o m p a n y  

to  th e  pl a i n t i f f  b a n k  with i n  4 5  d a y s  fro m  2 8/ 0 2/ 2 0 0 2 .   T h e  d e f e n d a n t  

N o .  1  c o m p a n y  w a s  to  p a y  diff e r e n c e  a m o u n t  o f  R s .  6 , 4 0 , 3 2 , 3 4 7 . 4 8  

p s .   -   R s .  5 , 7 9 , 5 6 , 2 5 0 / -    =   R s .  6 0 , 7 6 , 0 9 7 . 4 8  p s .   

6 . In  c o n f i r m a t i o n  o f  th e  a b o v e  s a i d  tra n s a c t i o n  d a t d  
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2 8/ 0 2/ 2 0 0 2 ,  pl a i n t i f f  b a n k  is s u e d  lett e r  d a t e d  2 8/ 0 2/ 2 0 0 2  by  fa x  a s  

w e l l  a s  by  c o u r i e r  s e r v i c e s  to  d e f e n d a n t  N o .  1  c o m p a n y  a n d  a s  p e r  

tra d e  pr a c t i c e  ph y s i c a l l y  d e l i v e r e d  G o v e r n m e n t  s e c u r i t y  N o .  3  a l o n g  

wit h  bl a n k  si g n e d  tra n s f e r  for m s  to  S h r i  P u s h p a k  K h o t ,  w h o  is  

e m p l o y e e  o f  d e f e n d a n t  N o .  1  c o m p a n y  o n  0 7/ 0 3/ 2 0 0 2 .   O u t  o f  th e s e  

for m s ,  5  for m s  w e r e  n o t  fill e d - in  pr o p e r l y .   D e f e n d a n t  N o .  1  

c o m p a n y  c a l l e d  up o n  th e  pl a i n t i f f  to  si g n  5  tr a n s f e r  for m s  du l y  

prin t e d  w h i c h  w e r e  s e n t  on  1 6/ 0 3/ 2 0 0 2 .     E m p l o y e e  o f  d e f e n d a n t  

N o .  1  c o m p a n y  h a n d e d  o v e r  1 3  d e m a n d  dr a f t s  o f  tot a l  c o n s i d e r a t i o n  

o f  R s .  6 0 , 7 6 , 0 9 7 . 4 8  p s .   T h u s ,  tr a n s a c t i o n  d a t e d  2 8/ 0 2/ 2 0 0 2  w a s  

a c t e d  up o n  by  d e f e n d a n t  N o .  1  c o m p a n y  did  n o t  d e l i v e r  th e  

G o v e r n m e n t  s e c u r i t y  N o .  4 .   L a s t  d a t e  for  d e l i v e r y  o f  s e c u r i t y  N o .  4  

by  d e f e n d a n t  N o .  1  w a s  1 4/ 0 4/ 2 0 0 2 .

7. A c c o r d i n g  to  th e  pl a i n t i f f  b a n k  a s  p e r  th e  tr a n s a c t i o n  N o .  

1  d a t e d  1 5/ 0 1/ 2 0 0 2 ,  d e f e n d a n t  w a s  un d e r  th e  c o n t r a c t u a l  a n d  le g a l  

o b l i g a t i o n  to  pur c h a s e  a n d  d e l i v e r  s e c u r i t y  N o .  2  on  or  b e f o r e  

0 5/ 0 3/ 2 0 0 2  vid e  in  re s p e c t  o f  tra n s a c t i o n  d a t e d  2 8/ 0 2/ 2 0 2 .  

D e f e n d a n t  N o .  1  w a s  un d e r  c o n t r a c t u a l  a n d  o b l i g a t i o n  to  pur c h a s e  

a n d  d e l i v e r  G o v e r n m e n t  s e c u r i t y  N o .  4  b e f o r e  1 4/ 0 4/ 2 0 0 2 ,  

d e f e n d a n t  N o .  1  fa il e d  to  d o  s o .   D e f e n d a n t  N o .  1  c o m p a n y  

tel e p h o n i c a l l y  inti m a t e d  th a t  a s  re g a r d i n g  tr a n s a c t i o n  d a t e d  

2 8/ 0 2/ 2 0 0 2 ,  it  h a s  m a d e  d e a l  wit h  d e f e n d a n t  N o .  3  M/ s ,  C e n t u r y  

D e a l e r s   P v t .  Lt d . ,  in s p i t e  o f  th e  a s s u r a n c e s  d e f e n d a n t  N o .  1  

c o m p a n y   di d  n o t  d e l i v e r  s a i d  s e c u r i t y .   P l a i n t i f f  is s u e d  2  s e p a r a t e  

n o t i c e s  b o t h  d a t e d  3 0/ 0 4/ 2 0 0 2  to  d e f e n d a n t  N o .  1  a n d  w a s  c a l l e d  

up o n  to  d e l i v e r  G o v e r n m e n t  s e c u r i t y  N o s .  2  a n d  4  a s  a g r e e d  or  in  

th e  a lt e r n a t i v e l y  to  re t u r n  th e  G o v e r n m e n t  s e c u r i t y  N o s .  1  a n d  2  
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d e l i v e r e d  by  th e  pl a i n t i f f  b a n k  or  to  p a y  th e  c o n s i d e r a t i o n  th e r e o f  

a l o n g  wit h  int e r e s t  th e r e o f .   D e s p i t e  n o t i c e ,  d e f e n d a n t  N o .  1  n e i t h e r  

g a v e  a n y  pr o p e r  re p l y  to  b o t h  th e  n o t i c e s ,  n o r  s e n t  G o v e r n m e n t  

s e c u r i t y  N o s .  2  a n d  4 .   

8 . P l a i n t i f f  b a n k  h a s  furt h e r  pl e a d e d  th a t  a s  th e  

G o v e r n m e n t  s e c u r i t i e s  w e r e  n o t  in  p o s s e s s i o n  o f  th e  pl a i n t i f f  b a n k  

in  ph y s i c a l  for m ,  C o m m i s s i o n e r  o f  C o r p o r a t i o n  S t a t e  o f  

M a h a r a s h t r a ,   in  pur s u a n c e  o f  th e  re p o r t  o f  R . B . I .,  a n d  re p o r t  o f  C o -

o p e r a t i v e  d e p a r t m e n t  di s s o l v e d  th e  g o v e r n i n g  b o d y  o f  b o a r d  o f  

dir e c t o r s   a s  p e r  or d e r  d a t e d  1 0/ 0 5/ 2 0 0 2  a n d  a n  A d m i n i s t r a t o r  w a s  

a p p o i n t e d .   R e p o r t  w a s  a l s o  lo d g e d  wit h  p o li c e  s t a t i o n  C i t y  K o t w a l i  

by  th e  D i v i s i o n a l  J o i n t  R e g i s t r a r  o n  1 4/ 0 4/ 2 0 0 2  a n d  it  w a s  fo u n d  

th a t  d e f e n d a n t  N o .  1  h a s  cri m i n a l l y  m i s - a p p r o p r i a t e d  th e  s a i d  

G o v e r n m e n t  s e c u r i t y  N o .  1  a n d  3  a n d  c o n s i d e r a t i o n  th e r e o f  h a s  

b e e n  cri m i n a l l y  m i s - a p p r o p r i a t e d  a n d  th e r e b y  c o m m i t t e d  a n  o f f e n c e  

o f  br e a c h  o f  tru s t .

9 . P l a i n t i f f  b a n k  furt h e r  c o n t e n d e d  th a t  d e f e n d a n t  N o .  1  

c o m p a n y  thro u g h  its  A d v o c a t e  A d h i a  a n d  A d h i a ,  M u m b a i  h a s  s e n t  

re p l y  d a t e d  2 9/ 0 5/ 2 0 0 2  a n d  0 3/ 0 6/ 2 0 0 2  to  th e  no t i c e  d a t e d  

3 0/ 0 4/ 2 0 0 2  is s u e d  by  th e  pl a i n t i f f  b a n k .   In  th e  s a i d  re p l y  in  re s p e c t  

o f  tra n s a c t i o n  d a t e d  1 5/ 0 1/ 2 0 0 2 ,  d e f e n d a n t  N o .  1  c o n t e n d e d  th a t  it  

is  a  n o n - b a n k i n g  fin a n c e  c o m p a n y  a n d  is  n o t  h a v i n g  d e a l e r s  lic e n s e  

o f  w h o l e s a l e  d e b t  m a r k e t  to  s a l e  a n d  pur c h a s e  G o v e r n m e n t  

s e c u r i t i e s .   A s  s u c h ,  d e f e n d a n t  N o .  1  h a s  for w a r d e d  s e c u r i t y  N o .  1  

to  d e f e n d a n t  N o .  5  for  its  s a l e  a n d  for  pur c h a s e  G o v e r n m e n t  

s e c u r i t y  N o .  2  fro m  ou t  o f  th e  c o n s i d e r a t i o n  th e r e o f   a n d  th a t  
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d e f e n d a n t  N o .  5  c o m p a n y  h a s  for w a r d e d  th e  s a m e  a n d  d e f e n d a n t  

N o .  1  is  t a ki n g  a c t i o n  a g a i n s t  d e f e n d a n t  N o .  5 .   A s  fa r  a s ,  

tra n s a c t i o n  d a t e d  2 8/ 0 2/ 2 0 0 2  is  c o n c e r n e d ,  it  w a s  re p l i e d  th a t  

d e f e n d a n t  N o .  1  h a s  no t  e n t e r e d  int o  a n y  tra n s a c t i o n  in  re s p e c t  o f  

s e c u r i t y  N o .  3 ,  bu t  it  is  d e f e n d a n t  N o .  3 ,  w h o  h a s  e n t e r e d  int o  th e  

s a i d  tr a n s a c t i o n .    D e f e n d a n t  N o .  1  h a s  d e n i e d  th e  tra n s a c t i o n ,  

th o u g h  it  w a s  d e f e n d a n t  N o .  1 ,  w h o  e n t e r e d  int o  th e  c o n t r a c t  wit h  

th e  pl a i n t i f f  b a n k  a n d  p a i d  th e  diff e r e n c e  a m o u n t  a s  m e n t i o n e d  

a b o v e ,  a n d  it  w a s  d e f e n d a n t  N o .  1  to  w h o m  ph y s i c a l l y  d e l i v e r  o f  

s e c u r i t y  N o s .  1  a n d  3  w a s  m a d e .   T h o u g h  th e  s e c u r i t y  w e r e  

d e l i v e r e d  to  d e f e n d a n t  N o .  1  a n d  it  s o l d  th e  s e c u r i t y  N o s .  1  a n d  3,  

bu t  di d  n o t  pur c h a s e  G o v e r n m e n t  s e c u r i t y  N o s .  3  a n d  4  a n d  mi s -

a p p r o p r i a t e d  th e  s a l e  c o n s i d e r a t i o n  a c t i n g  in  c o l l u s i o n  wit h  

d e f e n d a n t  N o s .  3  to  6 .  

1 0 . P l a i n t i f f  b a n k  h a s  furt h e r  c o n t e n d e d  th a t  p o li c e  

inv e s t i g a t e d  th e  m a t t e r  a n d  it  w a s  fo u n d  th a t  d e f e n d a n t  N o s .  3  a n d  

5  ar e  th e  c o m p a n i e s  re g i s t e r e d  wit h  R B I  a n d  d e f e n d a n t  N o s .  4  a n d  

6  ar e  its  D i r e c t o r s - c u m - C h i e f  E x e c u t i v e  O f f i c e r s .   D e f e n d a n t  N o s .  1 ,  

3  a n d  5  ar e  si s t e r  c o n c e r n s  a n d  d e f e n d a n t  N o s .  2 ,  4 ,  6 ,  5 A  a n d  5 B  

ar e  bu s i n e s s  a s s o c i a t e s  a n d  ar e  a c t i n g  in  c o l l u s i o n  a n d  th e y  h a v e  

mi s - a p p r o p r i a t e d  th e  G o v e r n m e n t  s e c u r i t i e s .   T h e s e  d e f e n d a n t s  

di s h o n e s t l y  ind u c e d  to  d e l i v e r  G o v e r n m e n t  s e c u r i t y  N o s .  1  a n d  2  

a n d  th e  fr a u d  th e  pl a i n t i f f  b a n k  a n d  pu b l i c  a t  lar g e .   P o l i c e  

re g i s t e r e d  o f f e n c e  un d e r  S e c t i o n  1 2 0 - B ,  4 0 5 ,  4 0 6 ,  4 0 9 ,  4 2 0 ,  4 6 7 ,  

4 7 0  r/w  S e c t i o n  3 4  o f  Ind i a n  P e n a l  C o d e  a g a i n s t  d e f e n d a n t  N o s .  1  

to  6  a n d  d e f e n d a n t  N o s .  2 ,  4 ,  a n d  6  w e r e  arr e s t e d .   D u r i n g  th e  

inv e s t i g a t i o n ,  p o l i c e  fo u n d  th a t  d e f e n d a n t  N o s .  5 A  a n d  5 B  ar e  th e  
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dir e c t o r s  o f  d e f e n d a n t  N o .  5  c o m p a n y  a n d  ar e  a l s o  re s p o n s i b l e .   A l l  

th e  d e f e n d a n t s  h a v e  s o l d  s e c u r i t y  N o s .  1  a n d  3  to  dif f e r e n t  p e r s o n s  

a n d  diff e r e n t  pl a c e s .   Fr o m  ou t  o f  G o v e r n m e n t  s e c u r i t y  N o .  3 ,  th e  

s e c u r i t y  w o r t h  R s .  1 . 5  cr o r e s  M K V D C  b o n d s  ar e  lyin g  wit h  

d e f e n d a n t  N o .  7 b a n k  w h i c h  w e r e  h a n d e d  o v e r  to  it  by  d e f e n d a n t  

N o s .  1  a n d  2 .   T h e s e  s e c u r i t i e s  a r e  s till  in  th e  n a m e  of  pl a i n t i f f  b a n k .  

D e f e n d a n t  N o .  7  is  al s o  p a r t y  to  th e  s a i d  fr a u d  a n d  c o n s p i r a c y  a n d  

h a s  un l a w f u l l y  k e p t  s e c u r i t y  w o r t h  R s .  1 . 5  cr o r e s .   P l a i n t i f f  h a s  

a m e n d e d  th e  pl a i n t  a n d  pl e a d e d  th a t  duri n g  th e  inv e s t i g a t i o n  by  th e  

p o li c e  a n d  inq u ir y  by  C o m m i s s i o n  o f  C o - o p e r a t i v e  S o c i e t y  a n d  

duri n g  th e  c o u r s e  o f  h e a r i n g  in  si m i l a r  m a t t e r s  by  H o n ' b l e  H i g h  

C o u r t  in  th e  c a s e s  re p o r t e d  in  2 0 0 3 ( 4 )  M a h . L . J .,  1 0 7 0 ,  a n d  2 0 0 4  (3 )  

B C R ,  5 5 5 ,  it  w a s  o b s e r v e d  th a t  d e f e n d a n t  N o s .  1  to  6  by  a d o p t i n g  

th e  s a m e  m o d u s  o p e r a n d i  d e f r a u d e d  a n d  ch e a t e d  m a n y  ot h e r  c o -

o p e r a t i v e  b a n k s  in  th e  S t a t e  o f  M a h a r a s h t r a  by  h a t c h i n g  c o n s p i r a c y .  

D e f e n d a n t  N o s .  1  a n d  2  d e f r a u d e d  th e  pl a i n t i f f  b a n k  a n d  to o k  

c u s t o d y  o f  G o v e r n m e n t  s e c u r i t y  N o s .  1  a n d  3  un d e r  th e  d e a l i n g  

d a t e d  1 5/ 0 1/ 2 0 0 2  a n d  2 8/ 0 2/ 2 0 0 2  by  fa l s e l y  re p r e s e n t i n g  to  th e  

pl a i n t i f f  b a n k  in  lie u  a n d  by  e x c h a n g e  o f  s e c u r i t y  N o s .  1  a n d  2 .  

D e f e n d a n t  N o s .  1  a n d  2  s till  p o s s e s s  G o v e r n m e n t  s e c u r i t y  N o s .  2  

a n d  4  for  th e  pl a i n t i f f .   G o v e r n m e n t  s e c u r i t y  N o s .  1  a n d  3  w e r e  

e n t r u s t e d  to  d e f e n d a n t  N o s .  1  a n d  2  for  rei n v e s t m e n t .   B u t  

d e f e n d a n t  N o s .  1  to  6  pl e d g e d  1 . 5  cr o r e s  M K V D C  b o n d s  wit h  

d e f e n d a n t  N o .  7  by  c o m m i t t i n g  cri m i n a l  br e a c h  o f  tru s t .   S a i d  

pl e d g e d  is  n o t  bin d i n g  wit h  th e  pl a i n t i f f  b a n k .   D e f e n d a n t s  s h o w e d  

int e r - s e  tra n s f e r  o f  th e   s e c u r i t i e s  a n d  s p l i t  a n d    p a s s e d  o v e r  th e  

s e c u r i t i e s  on e  by  on e  a n d  c o n v e r t e d  th e  pr o c e e d s  th e r e o f  for  th e i r  
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o w n  u s e .    T h e  s e c u r i t i e s  p a s s e d  by  th e m  ar e  s t o l e n  pr o p e r t y  wit hi n  

th e  m e a n i n g  o f  S e c t i o n  4 1 0  o f  I P C .   P o l i c e  h a v e  fr e e z e d  all  th e  

s e c u r i t i e s  un d e r  S e c t i o n  9 1  o f  C r . P . C .  T h e  h o l d e r s  o f  th e  s e c u r i t i e s  

cl a i m i n g  fro m  d e f e n d a n t  N o s .  1  to  6  h a v e  di s h o n e s t l y  re c e i v e d  a n d  

ret a i n e d  th e  s t o l e n  pr o p e r t y  a n d  th e y  ar e  re c i p i e n t  o f  s t o l e n  pr o p e r t y  

w hi c h  is  a n  o f f e n c e  un d e r  S e c t i o n  4 1 1  o f  I P C .    D e f e n d a n t  N o .  7  

for g e d  th e  v a l u a b l e  s e c u r i t i e s  w h i c h  ar e  th e  s u b j e c t  m a t t e r  o f  

o f f e n c e  in  cri m i n a l  c a s e  N o .  8 4 7/ 2 0 0 2  p e n d i n g  b e f o r e  C h i e f  J u d i c i a l  

M a g i s t r a t e ,  A m r a v a t i .   T h e  pr e s e n t  s u i t  is  o f f - s h o o t  o f  w h a t  is  

n o t o r i o u s l y  kn o w n  a s  G o v e r n m e n t  s e c u r i t i e s  s c a m  of  M a h a r a s h t r a  

w hi c h  h a s  s h a k e n  v a r i o u s  C o - o p e r a t i v e  b a n k s  in  M a h a r a s h t r a .   In  

cri m i n a l  R e v i s i o n  N o .  4 6/ 2 0 0 4 ,  D i s t r i c t  J u d g e  h a s  h e l d  th a t  pr o p e r t y  

i. e .  R s .  1 . 5  cr o r e s  M K V D C  b o n d s  ar e  s t o l e n  pr o p e r t y .   S a i d  or d e r  

w a s  ch a l l e n g e d  b e f o r e  H o n ' b l e  H i g h  C o u r t  in  writ  p e t i t i o n  N o .  

6 6/ 2 0 0 7 ,  w hi c h  w a s  di s m i s s e d .   

1 1 . It  is  furt h e r  c o n t e n d e d  by  pl a i n t i f f  b a n k  th a t  wit h  th e  

p e r m i s s i o n  o f  H o n ' b l e  H i g h  C o u r t  a n d  D i s t r i c t  J u d g e ,  C h i e f  J u d i c i a l  

M a g i s t r a t e  o p e n e d  D - M a t  A c c o u n t  in  H D F C  b a n k  b e a r i n g  a c c o u n t  

C S G  N o .  0 2 0 0 0 3  a n d  dir e c t e d  th e  p o l i c e  to  tr a n s f e r  th e  fr e e z e d  

s e c u r i t i e s  in  th a t  a c c o u n t .   S a i d  or d e r  w a s  ch a l l e n g e d  by  4  diff e r e n t  

re v i s i o n s  w hi c h  ar e  p e n d i n g .   H o w e v e r ,  p o l i c e  h a s  o n l y  d o n e  th e  

w o r k  o f  p o s t m a n  a n d  no t  im p l e m e n t e d  th e  ord e r  o f  C h i e f  J u d i c i a l  

M a g i s t r a t e .   A s  s u c h ,  th e  s e c u r i t i e s  h a v e  no t  b e e n  c o l l e c t e d .  

Tr a n s a c t i o n  d a t e d  1 5/ 0 1/ 2 0 0 2  a n d  2 8/ 0 2/ 2 0 0 2  ar e  tai n t e d  wit h  fr a u d  

,  c h e a t i n g ,  for g e r y  a n d  cri m i n a l  br e a c h  o f  tru s t  a n d  cri m i n a l  mi s -

a p p r o p r i a t i o n  a n d  ar e  thu s ,  ille g a l  tr a n s a c t i o n s ,  v o i d  a b - initi o  a n d  
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n o t  bin d i n g  o n  pl a i n t i f f  b a n k .   P l a i n t i f f  b a n k  c o n t i n u e s  to  b e  th e  s o l e ,  

a b s o l u t e  a n d  e x c l u s i v e  o w n e r  o f  G o v e r n m e n t  s e c u r i t y  N o s .  1  a n d  3  

a n d  it  is  th e  pl a i n t i f f  b a n k ,  w h o  is  e n t i t l e d  to  re t a i n  a n d  k e e p  th e  s a i d  

a m o u n t .   P l a i n t i f f  h a s  s u b m i t t e d  th a t  thi s  C o u r t  b e  pl e a s e d  to  dir e c t  

R B I  a n d  S e c u r i t y  a n d  E x c h a n g e  B o a r d  o f  Ind i a  ( S E B I )  to  tr a n s f e r  

s e c u r i t y  N o s .  1  a n d  2  a n d  a c c r u e d  int e r e s t  th e r e o n ,   n o w  e x i s t i n g  in  

e l e c t r o n i c  for m  fr e e z e d  by  th e  p o li c e  a u t h o r i t y  fro m  th e  a c c o u n t  o f  

d e f e n d a n t  N o .  1  to  6  or  a n y  p e r s o n  cl a i m i n g  thr o u g h  th e m  to  th e  D -

M a t  S G L  a c c o u n t  N o .  S G  0 2 0 1 1 2 3  of  th e  pl a i n t i f f  b a n k  o p e n e d  with  

M a h a r a s h t r a  S t a t e  C o - o p e r a t i v e  B a n k ,  M u m b a i .   

1 2 . P l a i n t i f f  b a n k  h a s  furt h e r  c o n t e n d e d  th a t  du e  to  th e  

pu b l i c i t y  o f  s e c u r i t i e s  s c a m  a  p a n i c  w a s  cr e a t e d  a m o n g s t  th e  

d e p o s i t o r s  a n d  cr e d i t o r s ,  w h o  a ll  o f  s u d d e n  a n d  o v e r  ni g h t  s t a r t e d  

wit h d r a w i n g  th e  a m o u n t .   P l a i n t i f f  b a n k  h a s  s u f f e r e d  bu s i n e s s  

lo s s e s  du e  to  it  a n d  h a s  cl a i m e d  R s .  O n e  cr o r e  to w a r d s  d a m a g e s .  

P l a i n t i f f  h a s  cl a i m e d  a s  un d e r .

i)   R s .  4 , 0 4 , 3 5 , 8 6 6 . 6 7  p s .       A m o u n t  p a y a b l e  un d e r  th e  tra n s a c t i o n  

d a t e d  1 5/ 0 1/ 2 0 0 2  in  re s p e c t  o f  G o v t .

s e c u r i t y   N o s .  1  a n d  2.

ii)   R s .    6 1 , 1 5 , 2 3 2 . 0 0  p s .      Int e r e s t  @  2 4 %  p. a . ,  o n  th e  a b o v e  s u m  

fro m  1 9/ 0 1/ 2 0 0 2  till  0 5/ 0 9/ 2 0 0 2 .

iii)  R s .    2 6 , 9 6 , 9 8 6 . 0 0  p s .     Int e r e s t  w hi c h  th e  pl a i n t i f f  w o u l d  h a v e  

re c e i v e d  fro m  R B I  o n  th e  G o v e r n m e n t
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s e c u r i t y  N o .  2  if  th e  s a i d  w o u l d  h a v e   

b e e n   d e l i v e r e d  to  pl a i n t i f f  b a n k .

iv)    R s .  5 , 7 9 , 5 6 , 2 5 0 . 0 0  p s .    A m o u n t  p a y a b l e  un d e r  th e  tra n s a c t i o n

d a t e d  2 8/ 0 2/ 2 0 0 2  in  re s p e c t  o f  G o v t .

s e c u r i t y  N o s .  3  a n d  4.

v)    R s .     7 2 , 4 0 , 5 6 2 . 0 0  p s .  Int e r e s t  o n  th e  a b o v e  s u m  @  2 4 %  p. a .

Fr o m  2 8/ 0 2/ 2 0 0 2  till  0 5/ 0 9/ 2 0 0 2 .

vi)   R s .     3 1 , 4 1 , 5 0 7 . 0 0  p s . Int e r e s t  w hi c h  th e  pl a i n t i f f  b a n k  w o u l d

h a v e  re c e i v e d  fro m  R B I  o n  th e  G o v t .

s e c u r i t y  N o .  4  if  th e  s a m e  w o u l d  h a v e

b e e n  d e l i v e r e d  to  pl a i n t i f f  b a n k .

     R s .  1 1 , 7 5 , 8 6 , 4 0 3 . 6 7  p s .     T o t a l .

     

     R s .    1 , 0 0 , 0 0 , 0 0 0 . 0 0  p s .      C l a i m  of  d a m a g e s  a s  m e n t i o n e d  in  
   p a r a  9 .

======================

     R s .  1 2 , 7 5 , 8 6 , 4 0 3 . 6 7  p s .     G r a n d  T o t a l .

1 3 .   P l a i n t i f f  h a s  pr a y e d  for  

(1 )   pl a i n t i f f  h a s  cl a i m e d  a s  re g a r d i n g  tr a n s a c t i o n  d a t e d  

1 5/ 0 1/ 2 0 0 2 ,  d e l i v e r y  o f  s e c u r i t y  N o .  2  a n d  a lt e r n a t i v e l y  re t u r n  o f  

s e c u r i t y  N o .  1  al o n g  wit h  int e r e s t  @  2 4 %  p. a .    

(2 )      In  pur s u a n c e  o f  tra n s a c t i o n  d a t e d  2 8/ 0 2/ 2 0 0 2 ,  pl a i n t i f f  

h a s  cl a i m e d  d e l i v e r y  o f  s e c u r i t y  N o .  4  a n d  th e  alt e r n a t i v e l y  re t u r n  o f  

s e c u r i t y  N o .  3  al o n g  wit h  int e r e s t  @  2 4 %  p. a .    

(3 )      A  m o n e y  d e c r e e  o f  R s .  1 2 , 7 5 , 8 6 , 4 0 3 . 6 7  p s . ,  al o n g  wit h  

int e r e s t  @  2 4 %  p. a . ,  fro m  0 5/ 0 9/ 2 0 0 2  till  it s  re a l i z a t i o n  fro m  all  th e  
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d e f e n d a n t s  join t l y  a n d  s e v e r a l l y .    

(4 ) M o n e y  d e c r e e  o f  R s .  1 , 0 0 , 0 0 , 0 0 0 / -  to w a r d s  d a m a g e s  

a l o n g  wit h  int e r e s t  fro m  th e  d a t e  o f  s u i t  till  it s  re a l i z a t i o n .    

(5 )      C o s t  o f  th e  s u i t .    

(6 ) Tr a n s f e r  o f  s e c u r i t y  N o s .  1  a n d  3  a n d  a c c r u e d  b e n e f i t s  

n o w  e x i s t i n g  in  dif f e r e n t  for m s  fr e e z e d  by  th e  p o l i c e  a u t h o r i t y  fro m  

th e  a c c o u n t  o f  d e f e n d a n t  N o s .  1  to  6  or  a n y  p e r s o n  cl a i m i n g  thr o u g h  

th e m  to  th e  D - M a t  S G L  A c c o u n t  N o .  S G  0 2 0 1 2 3  of  th e  pl a i n t i f f  

b a n k .

1 4 . D e s p i t e  s e r v i c e  o f  s u m m o n s  to  d e f e n d a n t  N o s .  5  a n d  6,  

th e y  fa il e d  to  a p p e a r ,  h e n c e ,  s u i t  is  pr o c e e d e d  e x - p a r t e  a g a i n s t  

d e f e n d a n t  N o s .  5  a n d  6 .   

1 5 . D e f e n d a n t  N o s .  1  a n d  2  h a v e  fil e d  th e i r  writt e n  

s t a t e m e n t  a t  E x h .  1 0 7 .   D e f e n d a n t  N o s .  1  a n d  2  h a v e  a d m i t t e d  th a t  

d e f e n d a n t  N o s .  1  c o m p a n y  is  d e a l i n g  in  G o v e r n m e n t  s e c u r i t i e s  wit h  

th e  pl a i n t i f f  b a n k  si n c e  1 9 9 8  a n d  th e r e  w a s  no  d e f a u l t  a t  a n y  p o i n t  

o f  tim e .   T h e y  h a v e  a d m i t t e d  to  e n t e r  int o  tra n s a c t i o n  a s  m e n t i o n e d  

in  p a r a  4 - A   o f  th e  pl a i n t .   H o w e v e r ,  d e n i e d  tr a n s a c t i o n  s t a t e d  in  

p a r a  4 - B  o f  th e  pl a i n t .   T h e y  h a v e  s u b m i t t e d  th a t  th e s e  d e f e n d a n t s  

h a v e  p a i d  th e  diff e r e n c e  a m o u n t  o f  R s .  6 5 , 9 8 , 4 6 6 . 6 6  p s . ,  to  th e  

pl a i n t i f f .   F o r  th e  pur c h a s e  a n d  d e l i v e r y  o f  G O I - 2 0 1 7 ,   d e f e n d a n t  N o .  

1  h a d  in s t r u c t e d  d e f e n d a n t  N o .  5  H o m e  Tr a d e  L t d .  T o  pur c h a s e  

s e c u r i t i e s  on  b e h a l f  o f  pl a i n t i f f  a n d  a l s o  p a i d  th e  e n t ir e  c o n s i d e r a t i o n  

to  th e s e  s e c u r i t i e s  to  H o m e  Tr a d e  L t d .   H o m e  Tr a d e  Lt d . ,  c o n f i r m e d  

to  d e l i v e r  th e s e  s e c u r i t i e s  dir e c t l y  to  th e  pl a i n t i f f .   A s  p e r  rul e  it  is  
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on l y  th e  m e m b e r  o f  a  W h o l e  S a l e  D e b t  M a r k e t ,  re g i s t e r e d  wit h  

S E B I ,  w hi c h  c o u l d  d e a l  in  G o v e r n m e n t  s e c u r i t i e s  tra n s a c t i o n s .  

D e f e n d a n t  N o .  1  is  n o t  a  m e m b e r  o f  w h o l e s a l e  d e b t  m a r k e t .   A s  

s u c h ,  th e s e  s e c u r i t i e s  w e r e  s o u r c e d  fro m  H o m e  Tr a d e  Lt d . ,  w h i c h  

w a s  re g i s t e r e d  w h o l e s a l e  d e b t  m a r k e t  m e m b e r  a n d  a  re p u t e d  

c o m p a n y .   T h e  re m e d y  a v a i l a b l e  to  th e  pl a i n t i f f  is  a g a i n s t  d e f e n d a n t  

N o .  5 .   A s  re g a r d i n g  tra n s a c t i o n  s t a t e d  in  p a r a  4 - B  in  pl a i n t ,  

d e f e n d a n t  N o s .  1  a n d  2  c o n t e n d e d  th a t  th e y  h a v e  no  c o n c e r n e d  

wit h  th e  s a i d  tra n s a c t i o n  a n d  e v e n  th e  dif f e r e n c e  a m o u n t  w a s  p a i d  

by  d e f e n d a n t  N o .  3  dir e c t l y  a n d  pl a i n t i f f  h a s  re m e d y  fro m  d e f e n d a n t  

N o .  3 .   D e f e n d a n t  N o s .  1  a n d  2  h a v e  a l s o  a d m i t t e d  th a t  p o li c e  h a v e  

inv e s t i g a t e d  th e  m a t t e r  a n d  th e y  w o u l d  b e  d e f e n d i n g  th e  pr o c e e d i n g  

in  th e  cri m i n a l  C o u r t .   T h e s e  d e f e n d a n t s  h a v e  a l s o  d e n i e d  a n y  

c o l l u s i o n  wit h  d e f e n d a n t  N o s .  3  to  6.   

1 6 . D e f e n d a n t  N o s .  1  a n d  2  h a v e  furt h e r  s u b m i t t e d  th a t  th e y  

ar e  n o t  a w a r e  w h e t h e r  M K V D C  b o n d s  ar e  lyin g  with  d e f e n d a n t  N o .  

7 .   T h e s e  d e f e n d a n t s  d e n i e d  th a t  th e y  ar e  a c t i n g  in  c o l l u s i o n  wit h  

d e f e n d a n t  N o s .  3  to  6  in c l u d i n g  d e f e n d a n t  N o .  5 - A  a n d  5 - B  a n d  

d e f r a u d e d  a n d  ch e a t e d  pl a i n t i f f  b a n k  a n d  ot h e r  C o - o p e r a t i v e  b a n k s  

in  M a h a r a s h t r a .   T h e y  h a v e  d e n i e d  th a t  s e c u r i t y  N o .  1  a n d  3  w e r e  

e n t r u s t e d  to  th e s e  d e f e n d a n t s  for  rei n v e s t m e n t  a n d  th a t  th e y  

c o m m i t t e d  cri m i n a l  br e a c h  o f  tru s t  a n d  mi s - a p p r o p r i a t i o n .   T h e y  

h a v e  a l s o  d e n i e d  th a t  by  pl a y i n g  fr a u d  th e y  tr a n s f e r r e d  th e  

s e c u r i t i e s  int e r - s e .   A l l  th e  ot h e r  a ll e g a t i o n s  w e r e  d e n i e d  by  th e s e  

d e f e n d a n t s .   T h e s e  d e f e n d a n t s  h a v e  a l s o  c o n t e n t e d  th a t  th o u g h  

pl a i n t i f f  h a s  re c e i v e d  1. 5  cr o r e s  M K V D C  b o n d s  on  s u p r a t n a m a  th e y  
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ar e  cl a i m i n g  for  th e s e  s e c u r i t i e s .   T h e s e  d e f e n d a n t s  a l s o  d e n i e d  th e  

pr a y e r  o f  pl a i n t i f f  for  dir e c t i n g  S E B I  a n d  R B I  to  tra n s f e r  all  th e  

s e c u r i t i e s  fr e e z e d  by  th e  p o li c e ,   fro m  th e  a c c o u n t  o f  d e f e n d a n t  

N o s .  1  to  6  or  a ll  th e  p e r s o n s  cl a i m i n g  thr o u g h  th e m  to  th e  D - M a t  

S G L  A c c o u n t  N o .  S G  0 2 1 2 3  o f  th e  pl a i n t i f f  b a n k .   

1 7 . D e f e n d a n t  N o s .  1  a n d  2  h a v e  furt h e r  d e n i e d  a ll  th e  

c o n t e n t i o n s  a n d  pr a y e r  o f  pl a i n t i f f  b a n k .   In  th e i r  a d d i t i o n a l  

s t a t e m e n t ,  th e y  h a v e  rai s e d  th e  gr o u n d  of  n o n - join d e r  a n d  mi s -

join d e r  o f  n e c e s s a r y  p a r t i e s .   T h e y  h a v e  c o n t e n d e d  th a t  th e  

c o m p a n y  is  th e  s e p a r a t e  e n t i t y  w h i c h  c a n  b e  a n d  s h o u l d  b e  s u e d  in  

its  o w n  n a m e .   D e f e n d a n t  N o .  2  c a n n o t  b e  s u e d  for  th e  a c t s  o f  th e  

c o m p a n y  m e r e l y  b e c a u s e  h e  is  dir e c t o r  o f  d e f e n d a n t  N o .  1  

c o m p a n y .   D e f e n d a n t  N o .  2  h a s  b e e n  mi s - join e d  in  th e  s u i t  a n d  s u i t  

is  lia b l e  to  b e  di s m i s s e d  a g a i n s t  d e f e n d a n t  N o .  2 .   T h e s e  

d e f e n d a n t s  h a v e  a l s o  rai s e d  th e  gr o u n d  th a t  s u i t  is  b a d  for  n o n -

join d e r  o f  n e c e s s a r y  p a r t i e s  i. e . ,  th e  p e r s o n s ,  w h o  w e r e  o w n i n g  th e  

s e c u r i t i e s  s o l d  by  th e  pl a i n t i f f  till  th e y  w e r e  fr e e z e d  by  th e  p o l i c e .  

T h e y  h a v e  c o n t e n d e d  th a t  si n c e  th e  la s t  o w n e r  o f  th e  s e c u r i t i e s  h a s  

a c q u i r e d  titl e d  o f  th e  s e c u r i t i e s ,  th e y  ar e  n e c e s s a r y  p a r t i e s ,  a s  righ t  

to  th e  s e c u r i t i e s  a r e  to  b e  d e c i d e d  in  th e  s u i t .   

1 8 . T h e s e  d e f e n d a n t s  a l s o  rai s e d  th e  gr o u n d  th a t  inq u i r y  

w a s  c o n d u c t e d  un d e r  S e c t i o n  8 8  o f  M a h a r a s h t r a  C o - O p e r a t i v e  

S o c i e t i e s  A c t ,  w h e r e i n  is s u e  N o .  5  w a s  s p e c i f i c a l l y  re g a r d i n g  s a l e  

a n d  pur c h a s e  o f  th e  G o v e r n m e n t  s e c u r i t i e s  d a t e d  1 5/ 0 2/ 2 0 0 2  a n d  

2 8/ 0 2/ 2 0 0 2 .   T h e  s u b j e c t  m a t t e r  o f  th e  inq u i r y  m o r e  p a r t i c u l a r l y  
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is s u e  N o .  5  is  dir e c t l y  a n d  s u b s t a n t i a l l y  s a m e  in  thi s  s u i t  a l s o .   S a i d  

inq u ir y  is  c o m p l e t e d  a n d  fin d i n g s  ar e  gi v e n  nd  dir e c t o r s  o f  th e  

pl a i n t i f f  b a n k  ar e  h e l d  lia b l e  to  m a k e  g o o d  th e  lo s s  c a u s e d  to  th e  

pl a i n t i f f  b a n k  by  p a y i n g  R s .  1 1 , 2 1 , 8 0 , 3 8 8 . 3 3  p s . ,  a l o n g  wit h  int e r e s t .  

P l a i n t i f f  b a n k  h a s  o b t a i n e d  re c o v e r y  c e r t i f i c a t e  a n d  h a s  al s o  fil e d  

e x e c u t i o n  pr o c e e d i n g s  b e f o r e  th e  C i v i l  C o u r t ,  A m r a v a t i .   O n c e  th e  

is s u e  is  d e c i d e d  by   c o m p e t e n t  C o u r t  a n d  th e  s a m e  is s u e ,  b e i n g  

re s - judi c a t a ,  c a n n o t  b e  d e c i d e d  a g a i n  a n d  th e  in s t a n t  s u i t  d e s e r v e s  

to  b e  di s m i s s e d .   T h e s e  d e f e n d a n t s  h a v e  a l s o  rai s e d  th e  gr o u n d  

th a t  th e  s u i t  is  b a d  for  n o n - join d e r  o f  th e  dir e c t o r s .   

1 9 . D e f e n d a n t  N o s .  1  a n d  2  h a v e  furt h e r  d e n i e d  th e  pr a y e r  

cl a u s e  N o .  4  o n  th e  gr o u n d  th a t  th e  pl a i n t i f f  is  s e e k i n g  tra n s f e r  o f  

fr e e z e d  s e c u r i t i e s  fro m  R B I  a n d  S E B I  wit h o u t  join i n g  th e m  a n d  

pr e s e n t  o w n e r s  o f  th e  s e c u r i t i e s  a n d  a s  s u c h ,  th e  s u i t  is  b a d  for  

n o n - join d e r  o f  n e c e s s a r y  p a r t i e s .  P l a i n t i f f  cl a i m s  th a t  th e s e  

tra n s a c t i o n s  ar e  v o i d   a b - initi o  a n d  it  is  th e  o w n e r  o f  s a i d  s e c u r i t i e s  

a n d  is  pr a y i n g  for  tr a n s f e r  o f  fr e e z e d  s e c u r i t i e s  dir e c t l y  fro m  R B I  a n d  

S E B I ,  if  th e  b a n k  s e e k i n g  s u c h  d e c r e e ,  th e n  b a n k  is  al s o  lia b l e  to  

re f u n d  th e  diff e r e n c e  a m o u n t  re c e i v e d  by  it  o f  R s .  6 5 , 9 8 , 4 6 6 . 6 6  p s . .  

in  re s p e c t  o f  s e c u r i t y  N o .  1  to  th e  d e f e n d a n t  N o .  1 ,  s i n c e  thi s  

a m o u n t  w a s  p a i d  by  d e f e n d a n t  N o s .  1  a n d  2 .

2 0 . D e f e n d a n t  N o s .  1  a n d  2  h a v e  furt h e r  c o n t e n t e d  th a t  th e y  

h a v e  p a i d  th e  c o n s i d e r a t i o n  o f  s e c u r i t y  N o .  2  to  th e  H o m e  Tr a d e  

Lt d . ,  for  pur c h a s i n g  th e  s a m e  a n d  d e l i v e r e d  it  to  th e  pl a i n t i f f .  

D e f e n d a n t  N o .  5  h a s  fail e d  to  d e l i v e r  th e  s e c u r i t i e s  to  th e  pl a i n t i f f ,  
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bu t  a l s o  ot h e r  cli e n t s  o f  d e f e n d a n t  N o .  1 ,  th e r e f o r e ,  d e f e n d a n t  N o .  1  

h a s  re f e r r e d  its   di s p u t e  wit h  H o m e  Tr a d e  Lt d . ,  to  th e  s o l e  ar b i tr a t o r  

S h a i l e n d r a  S h a h  of  th e  P u n e  S t o c k  E x c h a n g e  vid e  c a s e  N o .  

2 7 3/ 2 0 0 2 ,  w h e r e i n  A w a r d  w a s  p a s s e d  o n  1 7/ 0 1/ 2 0 0 3  w h e r e b y  s a i d  

H o m e  Tr a d e  L t d . ,  w a s  dir e c t e d  to  d e l i v e r  1 2  s e c u r i t i e s  d e a l  o n  

3 0/ 0 1/ 2 0 0 3  to  d e f e n d a n t  N o .  1  a n d  on  its  fa ilu r e  to  p a y  R s .  

1 6 , 8 9 , 0 4 , 9 3 8 . 9 3  p s . ,  al o n g  wit h  int e r e s t  @  9 %  p. a .   T h e s e  

d e f e n d a n t s  h a v e  fil e d  e x e c u t i o n  pr o c e e d i n g s  b e f o r e  H o n ' b l e  D i s t r i c t  

J u d g e ,  M u m b a i  vid e  a p p l i c a t i o n  N o .  2 3 9/ 2 0 0 5  a n d  th e  s a m e  is  

p e n d i n g .   If  thi s  C o u r t  p a s s e s  a  d e c r e e  inf a v o u r  o f  th e  pl a i n t i f f  a n d  

a g a i n s t  th e s e  d e f e n d a n t s ,  th e n  th e  d e c r e e t a l  a m o u n t  to  b e  

re c o v e r e d  fro m  d e f e n d a n t  N o .  5  by  virtu e  o f  s a i d  ar b i tr a t i o n  a w a r d .  

T h e s e  d e f e n d a n t s  h a v e  pr a y e d  for  di s m i s s a l  o f  s u i t .

2 1 . D e f e n d a n t  N o s .  3  a n d  4  h a v e  fil e d  th e i r  writt e n  

s t a t e m e n t  a t  E x h .  1 8  a n d  h a v e  d e n i e d  th a t  th e r e  is  a n y  c a u s e  o f  

a c t i o n    a g a i n s t  th e m  in  th e  pl a i n t  its e l f .   T h e  c o n t e n t s  o f  th e  pl a i n t  

d o e s  n o t  s h o w  a n y  dir e c t  or  indir e c t  d e a l i n g  wit h  d e f e n d a n t  N o s .  3  

a n d  4.   T h e  s u i t  is  d e s e r v e s  to  b e  di s m i s s e d  o n  thi s  gr o u n d .   T h e s e  

d e f e n d a n t s  h a v e  furt h e r  pl e a d e d  th a t  si n c e  th e  pl a i n t  s h o w s  

tr a n s a c t i o n  b e t w e e n  pl a i n t i f f  a n d  d e f e n d a n t  N o s .  1  a n d  2,  th e y  d o  

n o t  m a k e  a n y  c o m m e n t ,  bu t  th e s e  d e f e n d a n t s  h a v e  d e n i e d  th a t  

s e c u r i t y  N o .  4  w a s  to  b e  d e l i v e r e d  by  it  o n  b e h a l f  o f  d e f e n d a n t  N o .  

1 .   D e f e n d a n t  N o s .  3  a n d  4  h a v e  d e n i e d  re c e i v i n g  o f  a n y  s e c u r i t y .   It  

h a s  on l y  a d m i t t e d  th a t  d e f e n d a n t  N o .  4  w a s  arr e s t e d .   T h e s e  

d e f e n d a n t  h a v e  d e n i e d  fr a u d ,  c o l l u s i o n  or  c o n s p i r a c y  a n d  d e n i e d  a ll  

th e  cl a i m s  o f  th e  pl a i n t i f f .   T h e y  h a v e  pr a y e d  for  di s m i s s a l  o f  s u i t  
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a g a i n s t  th e m .   

2 2 . D e f e n d a n t  N o s .  5 - A  a n d  5 - B  h a v e  fil e d  th e i r  writt e n  

s t a t e m e n t s  a t  E x h .  1 0 0  a n d  E x h .  1 0 4  re s p e c t i v e l y  a n d  h a v e  

pl e a d e d  th a t  th e  s u i t  is  b a r r e d  by  limit a t i o n  a s  a g a i n s t  th e m  a n d  it  

b e  di s m i s s e d .   T h e y  h a v e  furt h e r  pl e a d e d  th a t  th e y  h a v e  b e e n  

join e d  in  th e  s u i t  o n l y  b e c a u s e  th e y  w e r e  dir e c t o r s  o f  d e f e n d a n t  N o .  

5  c o m p a n y  a n d  th e y  c a n n o t  b e  m a d e  lia b l e  for  th e  a c t s  o f  th e  

c o m p a n y .   D i r e c t o r s  c a n n o t  b e  p e r s o n a l l y  m a d e  lia b l e  for  th e  a c t s  o f  

th e  c o m p a n y .   T h e  s u i t  s u f f e r s  fro m  mi s - join d e r  o f  n e c e s s a r y  p a r t i e s  

a n d  c a u s e  o f  a c t i o n  a n d  o n  thi s  gr o u n d  a l s o  it  n e e d s  to  b e  

di s m i s s e d .   T h e y  h a v e  furt h e r  c o n t e n d e d  th a t  th e y  re s i g n e d  fro m  

d e f e n d a n t  N o .  5  c o m p a n y  w. e . f .  2 5/ 0 4/ 2 0 0 2  a n d  2 6/ 0 4/ 2 0 0 2  

re s p e c t i v e l y .   T h e y  h a v e  d e n i e d  th a t  d e f e n d a n t  N o .  5  is  s i s t e r  

c o n c e r n  o f  a n y  ot h e r  d e f e n d a n t s  a n d  al s o  d e n i e d  c o l l u s i o n ,  

c o n s p i r a c y ,  m i s - a p p r o p r i a t i o n  et c .    T h e y  h a v e  pr a y e d  for  di s m i s s a l  

o f  s u i t .   

2 3 . D e f e n d a n t  N o .  7  b a n k  h a s  fil e d  its  writt e n  s t a t e m e n t  a t  

E x h .  2 4 .   D e f e n d a n t  N o .  7  b a n k  h a s  pl e a d e d  th a t  d e f e n d a n t  N o .  2  

h a d  a v a i l e d  c a s h  cr e d i t  limit  to  th e  tun e  o f  R s .  2 0  cr o r e s  fro m  it.  

D e f e n d a n t  N o .  2  d e p o s i t e d  M K V D C  b o n d s  w o r t h  R s .  1 . 5  cr o r e s  a s  

s e c u r i t y  for  s a i d  c a s h  cr e d i t .   A t  th e  tim e  of  a v a i l i n g  th e  c a s h  cr e d i t ,  

d e f e n d a n t  N o .  2  s u b m i t t e d  M K V D C  b o n d s  w o r t h  R s .  1 . 5  cr o r e s  

al o n g  with  tra n s f e r  for m s  dul y  si g n e d  by  th e  c o n c e r n e d  of f i c e r  o f  th e  

pl a i n t i f f .    R e l y i n g  o n  thi s  s e c u r i t y  tr a n s f e r  for m s ,   d e f e n d a n t  N o .  7  

b a n k  a d v a n c e d  c a s h  cr e d i t  fa c i l i t y  to  th e  d e f e n d a n t  N o .  2  for  R s .  2 0  

cr o r e s .   It  h a s  furt h e r  c o n t e n d e d  th a t  th e  tr a n s a c t i o n  d a t e d  
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2 8/ 0 2/ 2 0 0 2  w a s  a c t e d  up o n  a n d  w a s  c o n c l u d e d  c o n t r a c t .   It  h a s  

d e n i e d  th a t  it  w a s  inv o l v i n g  in  a n y  fr a u d ,  c o l l u s i o n ,  mi s -

a p p r o p r i a t i o n  or  br e a c h  o f  tru s t .   It  h a s  a d m i t t e d  th a t  M K V D C  b o n d s  

w o r t h  R s .  1 . 5  cr o r e s  w e r e  s e i z e d  by  th e  p o l i c e  a u t h o r i t y  in  cri m i n a l  

c a s e  N o .  4 8 7/ 2 0 0 2  a n d  s a i d  b o n d s  ar e  h a n d e d  o v e r  to  th e  pl a i n t i f f  

b a n k  o n  s u p r a t n a m a  vid e  ord e r  d a t e d  1 4/ 0 3/ 2 0 0 4  p a s s e d  by  C h i e f  

J u d i c i a l  M a g i s t r a t e ,  A m r a v a t i .   It  h a s  a l s o  a d m i t t e d  th a t  C r i m i n a l  

R e v i s i o n  N o .  4 7/ 2 0 0 4  fil e d  by  th e m  w a s  di s m i s s e d  by  S e s s i o n s  

Ju d g e  A m r a v a t i  vid e  its  or d e r  d a t e d  1 4/ 0 8/ 2 0 0 6 .   It  h a s  furt h e r  

c o n t e n d e d  th a t  writ  w a s  fil e d  a g a i n s t  th e  or d e r  o f  D i s t r i c t  C o u r t ,  

w h i c h  w a s  di s p o s e d  o f  by  th e  H o n ' b l e  H i g h  C o u r t  a s  p e r  or d e r  d a t e d  

1 7/ 0 9/ 2 0 0 7 .    

2 4 . In  its  s p e c i a l  pl e a d i n g s ,  it  h a s  pl e a d e d  th a t  d e f e n d a n t  

N o .  7  b a n k  is  s c h e d u l e d  c o - o p e r a t i v e  b a n k  a n d  it  d o e s  bu s i n e s s  

a c t i v i t i e s  o f  a d v a n c i n g  lo a n  a n d  a d v a n c e s  to  th e  pr o s p e c t e d  

b o rr o w e r s  a n d  a l s o  to  a c c e p t  d e p o s i t  fro m  th e  pu b l i c .   W h i l e  

a d v a n c i n g  th e  lo a n s ,  b a n k  s e c u r e s  its  lo a n s  a n d  a d v a n c e s  by  

a v a i l i n g  m o v a b l e  a n d  im m o v a b l e  pr o p e r t i e s ,  G o v e r n m e n t  

s e c u r i t i e s ,  s h a r e s  e t c .   D e f e n d a n t  N o .  2  a v a i l e d  c a s h  cr e d i t  fa c i l i ty  

o f  R s .  2 0 , 0 0 , 0 0 0 / -  wit h  th e  s a i d  b a n k ,  w hi c h  w a s  s a n c t i o n e d  on  

0 5/ 0 3/ 2 0 0 1 .   S e c u r i t i e s  a n d  P S U  b o n d s   w e r e  o b t a i n e d  a s  s e c u r i t y  

to  th e  lo a n .   M K V D C  b o n d s  w o r t h  R s .  1 . 5  cr o r e s  w a s  a l s o  furn i s h e d  

by  d e f e n d a n t  N o .  2  a s  s e c u r i t y  to  th e  lo a n .   It  w a s  a c c o m p a n i e d  wit h  

tr a n s f e r  for m s  du l y  si g n e d  by  th e  pl a i n t i f f  b a n k .   D e f e n d a n t  N o .  7  

b a n k  h a s  B a n k e r ' s  lie n  o v e r  th e  s a i d  M K V D C  b o n d s  d e p o s i t e d  by  

d e f e n d a n t  N o .  2  to w a r d s  s e c u r i t y  o f  th e  c a s h  cr e d i t  fa c i l i t y .   M K V D C  
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b o n d s  ar e  pl e d g e d  to  d e f e n d a n t  N o .  7 .   It  h a s  furt h e r  c o n t e n d e d  th a t  

d e f e n d a n t  N o .  7  h a s  a b s o l u t e  rig h t  o v e r  th e  M K V D C  b o n d s  w o r t h  

R s .  1 . 5  cr o r e s .   It  h a s  pr a y e d  for  di s m i s s a l  o f  s u i t .   

2 5 . O n  riv a l  pl e a d i n g s  o f  th e  p a r t i e s  foll o w i n g  is s u e s  w e r e  

fr a m e d  a n d  I  re c o r d  m y  find i n g s  a g a i n s t  th e m  for  th e  re a s o n  gi v e n  

b e l o w .

IS S U E S . FI N D I N G S .

1) W h e t h e r  pl a i n t i f f  b a n k  pr o v e s  th a t  a s  p e r

tra n s a c t i o n  d a t e d  1 5/ 0 1/ 2 0 0 2  e n t e r e d  b e t w e e n

pl a i n t i f f  a n d  d e f e n d a n t  N o  1,  pl a i n t i f f  b a n k  

e n t r u s t e d  G o v e r n m e n t  s e c u r i t i e s  (r e f e r r e d  a s

s e c u r i t y  N o .  1 )  tot a l  w o r t h  R s .  4  cr o r e s  wit h  

d e f e n d a n t  N o .  1  for  s e l l i n g  th e  s a m e  wit h  

a c c r u e d  int e r e s t  for  c o n s i d e r a t i o n  o f  

R s .  4 , 7 0 , 3 4 , 3 3 3 . 3 3  p s .   ? .                          ... . . . .       N e g a t i v e .

2 ) W h e t h e r  pl a i n t i f f  b a n k  furt h e r  pr o v e s  th a t  it

w a s  furt h e r  a g r e e d  th a t  in s t e a d  o f  p a y i n g  

s a i d  a m o u n t  R s .  4 , 7 0 , 3 4 , 3 3 3 . 3 3  p s . ,  d e f e n d a n t s

will  pu r c h a s e  G o v e r n m e n t  s e c u r i t i e s  “G O I ”  

8. 0 7 %  ,  G o v e r n m e n t  S t o c k ,  “20 1 7 ”  wit h  a c c r u e d

int e r e s t  w o r t h  R s .  4 , 0 4 , 3 5 , 8 6 6 . 6 7  p s .  (r e f e r r e d

a s  G o v e r n m e n t  s e c u r i t y  N o .  2 )  a n d  d e l i v e r e d  

th e  s a i d  s e c u r i t i e s  to  th e  pl a i n t i f f  b a n k  wit h i n  

4 5  d a y s  fro m  th e  d a t e  o f  s e t t l e m e n t    ? .       ... . . . .   N e g a t i v e .
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3) W h e t h e r  pl a i n t i f f  b a n k  furt h e r  pr o v e s  th a t

a s  p e r  tra n s a c t i o n  d a t e d  2 8/ 0 2/ 2 0 0 2  e n t e r e d

b e t w e e n  pl a i n t i f f  a n d  d e f e n d a n t  N o s .  1  &  2,

pl a i n t i f f  b a n k  e n t r u s t e d  G o v e r n m e n t  s e c u r i t i e s

(r e f e r r e d  a s  s e c u r i t y  N o .  3 )  tot a l  w o r t h  R s .  5 . 5  

cr o r e s  a s  d e s c r i b e d  in  p a r a  N o .  4 - b  o f  th e  

pl a i n t  for  s e l l i n g  th e  s a m e  for  c o n s i d e r a t i o n  o f  

R s .  6 , 4 0 , 3 2 , 3 4 7 . 4 8  p s .   ? .                             .. . . . .   N e g a t i v e .

4 ) W h e t h e r  pl a i n t i f f  b a n k  furt h e r  pr o v e s  th a t ,  it

w a s  furt h e r  a g r e e d  th a t  in s t e a d  o f  p a y i n g  

a m o u n t  o f  R s .  6 , 4 0 , 3 2 , 3 4 7 . 4 8  p s . ,  th e  

d e f e n d a n t  N o .  1  w o u l d  pur c h a s e  G o v e r n m e n t

s e c u r i t i e s  un d e r  th e  s c r i p t ,  “G O I   7 . 5 0 %  “ 

“G o v e r n m e n t  S t o c k ,  2 0 1 0 ”  h a v i n g  fa c e  v a l u e

of  R s .  5 . 5 0  cr o r e s  @  1 0 3  for  tot a l  c o n s i d e r a t i o n

of  R s .  5 , 7 9 , 5 6 , 2 5 0 . 0 0  p s .  (r e f e r r e d  a s  G o v e r n m e n t

s e c u r i t y  N o .  4 )   a n d  d e l i v e r e d  th e  s a m e  to  th e  

pl a i n t i f f  b a n k  with i n  4 5  d a y s  fro m  2 8/ 0 2/ 2 0 0 2  ?  ... . . N e g a t i v e .

5 ) W h e t h e r  pl a i n t i f f  b a n k  furt h e r  pr o v e s  th a t

d e f e n d a n t  N o .  1  fail e d  to  d e l i v e r  G o v e r n m e n t

s e c u r i t i e s  re f e r r e d  a t  N o s .  2 a n d  4  in  th e  pl a i n t  

to  th e  pl a i n t i f f  wit h i n  s p e c i f i e d  tim e    ? .             ... . .   N e g a t i v e .

6 ) W h e t h e r  pl a i n t i f f  b a n k  furt h e r  pr o v e s  th a t
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d e f e n d a n t  N o s .  1  a n d  2  in  c o l l u s i o n  with  

  d e f e n d a n t  N o s .  3  to  6  in cl u d i n g  d e f e n d a n t  

N o s .  5 - a  a n d  5 - b   m i s - a p p r o p r i a t e d  s a l e  

c o n s i d e r a t i o n  o f  G o v e r n m e n t  s e c u r i t i e s  N o s .

1  a n d  3  a n d  di d  n o t  pur c h a s e  G o v e r n m e n t  

s e c u r i t i e s  N o s .  2  a n d  4   ? .                           ... . .      N e g a t i v e .

6 - A )    W h e t h e r  pl a i n t i f f  pr o v e s  th a t  a ll e g e d  

tra n s a c t i o n  d a t e d  1 5/ 0 1/ 2 0 0 2  a n d  2 8/ 0 2/ 2 0 0 2  

b e i n g  viti a t e d  by  fr a u d ,  c h e a t i n g ,  for g e r y ,  cri m i n a l

br e a c h  o f  tru s t ,  cri m i n a l  m i s - a p p r o p r i a t i o n ,  cri m i n a l

c o n s p i r a c y  by  d e f e n d a n t  N o s .  1  to  6 ,  a b a t e d  by  

d e f e n d a n t  N o .  7  a n d  b e i n g  a g a i n s t  pu b l i c  int e r e s t

a n d  pu b l i c  p o li c y  a r e  v o i d  a b - initi o  a n d  no t  bin d i n g  

on  th e  pl a i n t i f f   ? .                                                .. . . . N e g a t i v e .

7 ) W h e t h e r  pl a i n t i f f  b a n k  furt h e r  pr o v e s  th a t

ou t  o f  G o v e r n m e n t  s e c u r i t y  N o .  3 ,  s e c u r i t y  

w o r t h  R s .  1 . 5  cr o r e s  o f  M a h a r a s h t r a  Kri s h n a

V a l l e y  D e v e l o p m e n t  C o r p o r a t i o n  ar e  lyin g  wit h

d e f e n d a n t  N o .  7 ,  w hi c h  ar e  in  th e  n a m e  of  

pl a i n t i f f  b a n k    ? .                                          ... . . .   R e d u n d a n t .

7 - A )    W h e t h e r  pl a i n t i f f  b a n k  pr o v e s  th a t  d e f e n d a n t  

 N o .  7  h a s  a b a t e d  d e f e n d a n t  N o s .  1  to  6  in

 m i s - a p p r o p r i a t i n g  G o v e r n m e n t  s e c u r i t i e s

 N o s .  1  a n d  3    ? .                                        ... . . . N e g a t i v e .
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8) W h e t h e r  pl a i n t i f f  b a n k  furt h e r  pr o v e s  th a t  it  is

e n t i t l e d  to  re c e i v e  G o v e r n m e n t  s e c u r i t i e s  N o s .

1  a n d  3  or  G o v e r n m e n t  s e c u r i t i e s  N o s .  2  a n d  4  

in  ph y s i c a l  for m  or  its  pri c e  a l o n g  wit h  int e r e s t

th e r e o n   ? .                                                    ... . . . . N e g a t i v e .

8 - A ) W h e t h e r  G o v e r n m e n t  s e c u r i t i e s  N o s .  1  a n d  3  

a n d  a c c r u e d  b e n e f i t s  n o w  e x i s t i n g  in  el e c t r o n i c  

for m  is  lia b l e  to  b e  tr a n s f e r r e d  in  D - M a t  S G L

A c c o u n t  N o .  S G  0 2 0 1 2 3  of  th e  pl a i n t i f f  b a n k   ? . . . . N e g a t i v e .

9 ) W h e t h e r  pl a i n t i f f  b a n k  is  e n t i tl e d  to  int e r e s t ,  a s

cl a i m e d   ? .                                                    ... . . . . R e d u n d a n t .

1 0 ) W h e t h e r  pl a i n t i f f  b a n k  is  e n t i tl e d  for  d a m a g e s

of  R s .  O n e  cr o r e  al o n g  with  int e r e s t  th e r e o n

fro m  th e  d a t e  o f  s u i t  till  it s  re a l i z a t i o n    ? .     .. . . . . . . N e g a t i v e .

1 1 ) W h e t h e r  pl a i n t i f f  b a n k  is  e n t i tl e d  to  d e c r e e ,

a s  cl a i m e d   ? .                                               .. . . . . . N e g a t i v e .

1 2 ) W h e t h e r  d e f e n d a n t  N o s .  1  a n d  2  pr o v e

th a t  th e y  ar e  on l y  c o n c e r n e d  wit h  G o v e r n m e n t

s e c u r i t i e s  N o s .  1  a n d  2 ,  a s  d e s c r i b e d  in  p a r a

N o .  4 - A  o f  th e  pl a i n t    ? .                                .. . .  A f f i r m a t i v e .
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1 3 ) W h e t h e r  d e f e n d a n t  N o s .  1  a n d  2  furt h e r  pr o v e

th a t  th e y  p a i d  e n t i r e  c o n s i d e r a t i o n  to  d e f e n d a n t

N o .  5  for  pur c h a s e  o f  G o v e r n m e n t  s e c u r i t y  N o .  2

a n d  dir e c t e d  it  to  d e l i v e r  th e  s a i d  s e c u r i t y  to  th e

pl a i n t i f f  b a n k  dir e c t l y   ? .                                   .. . . . . . A f f i r m a t i v e .

1 4 ) W h e t h e r  s u i t  is  b a r r e d  by  re s - judi c a t a   ? .     ... . .    N e g a t i v e .

1 5 ) W h e t h e r  d e f e n d a n t  N o s .  1  a n d  2  pr o v e  th a t

G o v e r n m e n t  s e c u r i t i e s  w o r t h  R s .  1 . 5  cr o r e s

 a r e  d e l i v e r e d  to  th e  pl a i n t i f f  b a n k    ? .            ... . . . . R e d u n d a n t .

1 6 )  W h e t h e r  d e f e n d a n t  N o s .  1  a n d  2  furt h e r

pr o v e  th a t  a s  p e r  ar b i tr a t i o n  A w a r d  d a t e d

1 7/ 0 1/ 2 0 0 3 ,  d e f e n d a n t  N o .  5  is  lia b l e  to  

m a k e  g o o d  lo s s ,  if  a n y ,  c a u s e d  to  th e  

pl a i n t i f f  b a n k    ? .                                         .. . . . . N e g a t i v e .

1 7 ) W h e t h e r  s u i t  is  b a r r e d  by  limit a t i o n  a s  a g a i n s t

d e f e n d a n t  N o s .  5 - a  a n d  5 - b   ? .                 ... . . . . N e g a t i v e .

1 8 ) W h e t h e r  d e f e n d a n t  N o .  5 - b  pr o v e s  th a t  h e  is

no t  lia b l e  for  th e  d e f e n d a n t  N o .  5  c o m p a n y   ? . . . . . . . R e d u n d a n t .

1 9 ) W h e t h e r  d e f e n d a n t  N o .  7  pr o v e s  th a t  it  h a s

lie n  o v e r  G o v e r n m e n t  s e c u r i t i e s  M K V D C  B o n d s

of  fa c e  v a l u e  o f  R s .  1 . 5 0  cr o r e s  a g a i n s t  c a s h  cr e d i t  
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limit  s a n c t i o n e d  in  fa v o u r  o f   d e f e n d a n t  N o .  2   ? . . . . A f f i r m a t i v e .

1 9 - A )   W h e t h e r  pl a i n t i f f  b a n k  pr o v e s  th a t  th e  pl e d g e  o f  

  M a h a r a s h t r a  Kr u s h n a  V a l l e y  D e v e l o p m e n t

  C o r p o r a t i o n  B o n d  of  2 0 0 5  w o r t h  R s .  1 . 5 0  cr o r e s

  by  d e f e n d a n t  N o s .  1  a n d  2  in  fa v o u r  o f  d e f e n d a n t

  N o .  7  is  n o t  bin d i n g  o n  th e  pl a i n t i f f  b a n k   ? .  ... . .   N e g a t i v e .

  

2 0 ) W h e t h e r  d e f e n d a n t  N o .  5 - a  a n d  5 - b  pr o v e  th a t

s u i t  is  b e y o n d  juri s d i c t i o n  o f  thi s  C o u r t    ? .       ... . . N e g a t i v e .

2 0 - A )   W h e t h e r  s u i t  is  b a d  for  n o n - join d e r  o f  

   n e c e s s a r y  p a r t i e s   ? .                               .. . . . . . A f f i r m a t i v e .

2 0 - B )   W h e t h e r  th e  s u i t  is  b a r r e d  a s  p e r  th e  

   pr o v i s i o n s  o f  S e c t i o n  2 2  ( E )  o f  th e   S e c u r i t i e s  

   C o n t r a c t s  ( R e g u l a t i o n  )  A c t  1 9 5 6   ? .         .. . . . . N e g a t i v e .

2 0 - C )    W h e t h e r  s u i t  is  b a r r e d  or  thi s  C o u r t  la c k s

   juri s d i c t i o n  to  try  th e  pr e s e n t  in  vi e w  of  th e

   pr o v i s i o n s  o f  S e c t i o n  1 5  (K )  a n d  or  S e c t i o n

   2 0 ( A )  o f  S e c u r i t i e s  a n d  E x c h a n g e  B o a r d  o f

   Indi a  A c t  1 9 9 2    ? .                                    .. . . . . . N e g a t i v e .

2 1 ) W h a t  reli e f  c o s t  a n d  or d e r    ? .        A s  p e r  fin a l  or d e r .

R  E  A  S  O  N  S .
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26.   A D M I T T E D  F A C T S  .     F o l l o w i n g  fa c t s  a r e  a d m i t t e d  by  th e  

p a r t i e s .   

(1 ) S e c u r i t y  N o .  1  = G o v e r n m e n t  s e c u r i t y   G O I  @  1 0 . 7 0 %  2 0 2 0  

(8  in  nu m b e r s )  N G - 1  to  N G - 8,  e a c h  h a v i n g  fa c e  v a l u e  o f  R s .  

5 0 , 0 0 , 0 0 0 / - ,  tot a l  R s .  4  cr o r e s .

(2 ) S e c u r i t y  N o .  2  = G o v e r n m e n t  S e c u r i t y  G O I  @  8. 0 7 %  2 0 1 7  

h a v i n g  fa c e  v a l u e  o f  R s .  4  cr o r e s .

(3 ) S e c u r i t y  N o .  3  = G o v e r n m e n t  s e c u r i t i e s .  :-

1 0 %       G O I  2 0 1 4                       =    2  cr o r e s    @  1 1 6 . 0 0

1 0 . 5 %    G O I  2 0 1 4                       =    2  cr o e s      @  1 2 0 . 0 0

1 2 . 9 0 %   M K V D C  B o n d s  2 0 0 5    =    1 . 5  cr o r e s  @  1 0 0 . 1 0

T o t a l  v a l u e  o f  R s .  5 . 5  cr o r e s .

(4 ) S e c u r i t y  N o .  4  = G o v e r n m e n t  S e c u r i t y   G O I  @  7. 5 0 %   2 0 1 0  

h a v i n g  v a l u e  o f  R s .  5 . 5  cr o r e s .

(5 ) D e f e n d a n t  N o .  1  p a i d  diff e r e n c e  a m o u n t  o f  R s .  6 5 , 9 8 , 4 6 6 . 6 6  

p s . ,  to  th e  pl a i n t i f f  b a n k  by  ch e q u e  N o .  3 3 6 8 6  d a t e d  1 9/ 0 1/ 2 0 0 2  

dr a w n  on  A N Z  G r i n d l a y s  B a n k ,  M u m b a i .

2 7 . In  or d e r  to  pr o v e  its  c a s e ,  pl a i n t i f f  h a s  e x a m i n e d  tw o  

wit n e s s e s  i. e . ,  P W . 1  D a t t a t r a y  M a w a l k a r ,  w h o  is  m a n a g i n g  dir e c t o r  

o f  pl a i n t i f f  b a n k  a n d  P W . 2  M o h d .  A s l a m  Q u r e s h i ,  w h o  is  th e  P o l i c e  

In s p e c t o r  a n d  inv e s t i g a t e d  th e  c o n c e r n e d  cri m e  N o .  7 5/ 2 0 0 2  of  C i t y  
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K o t w a l i  P o l i c e  S t a t i o n .   N o n e  o f  th e  d e f e n d a n t s  e x a m i n e d  a n y  

wit n e s s .   P l a i n t i f f  h a s  fil e d  no t e s  o f  ar g u m e n t s  a t  E x h .  3 9 5 ,  3 9 6 ,  

3 9 7 ,  3 9 8 ,  4 6 0  re p l y  n o t e s  a t  E x h .  4 3 2 ,  s y n o p s i s  a t  E x h .  4 0 5 ,  

cit a t i o n s  a t  E x h .  4 0 7 ,  re p l y  no t e s  a t  E x h .  4 3 7  a n d  s u m m a r y  a t  E x h .  

4 3 5 .   D e f e n d a n t  N o .  1  a n d  2  h a v e  fil e d  n o t e s  o f  ar g u m e n t s  a t  E x h .  

4 1 2 ,  4 2 3 ,  4 2 4 ,  4 4 2 ,  s u m m a r y  at  E x h .  4 4 3 .   D e f e n d a n t  N o .  5 - a  h a s  

fil e d  hi s  n o t e s  o f  a r g u m e n t  a t  E x h .  4 1 8 .   D e f e n d a n t  N o .  7  h a s  fil e d  

its  n o t e s  o f  a r g u m e n t s  a t  E x h .  4 2 9 .

2 8 . P l a i n t i f f  b a n k  a s  w e l l  a s  d e f e n d a n t s  h a v e  cit e d  h o s t  o f  

cit a t i o n s  in  th e i r  a b o v e  re f e r r e d  no t e s  o f  ar g u m e n t s .   T h i s  C o u r t  h a s  

re f e r r e d  to  all  th e  cit a t i o n s  cit e d  by  a ll  th e  p a r t i e s  a n d  h a v e  cit e d  

rel e v a n t  cit a t i o n s  in   th e  re a s o n i n g .   T h e  ot h e r  cit a t i o n s  w hi c h  ar e  

n o t  ta k e n  int o  c o n s i d e r a t i o n  d e f e r  wit h  th e  fa c t s  o f  th e  c a s e .   

2 9 . A S  T O  IS S U E  N O .  1,  2,  3,  4  an d  12 :-       P l a i n t i f f  b a n k  

a ll e g e d  th e  n o n  c o m p l i a n c e  o f  th e  c o n t r a c t  by  th e  d e f e n d a n t s  

p a r t i c u l a r l y  d e f e n d a n t  N o s .  1  a n d  2  o n  v a r i o u s  gr o u n d s  a n d  al s o  

a ll e g e d  fr a u d  on  th e  p a r t  o f  d e f e n d a n t s .     In  ord e r  to  find  o u t  th e s e  

fa c t s ,  thi s  C o u r t  h a s  to  fir s t  lo o k  int o  th e  tra n s a c t i o n  a s  pl e a d e d  by  

th e  pl a i n t i f f  b a n k .   

3 0 .  P l a i n t i f f  is  s e e k i n g  e n f o r c e m e n t  o f   tr a n s a c t i o n s   d a t e d  

1 5/ 0 1/ 2 0 0 2  a n d  2 8/ 0 2/ 2 0 0 2 .   T h e  fir s t  tr a n s a c t i o n  is  pl e a d e d  in  p a r a  

4 - a  o f  th e  pl a i n t .    P a r a  4 - a  is  re p r o d u c e d  in  th e  v e r b a t i m  in  th e  

fa c t s  s t a t e d  a b o v e .   A c c o r d i n g  to  thi s  tra n s a c t i o n  d a t e d  1 5/ 0 1/ 2 0 0 2 ,  

pl a i n t i f f  b a n k  e n t r u s t e d   d e f e n d a n t  N o .  1 ,  G o v e r n m e n t  S e c u r i t y  N o . 1  
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for  s e l l i n g  th e  s a m e  for  c o n s i d e r a t i o n  o f  R s .  4 . 6 0  cr o r e s  wit h  

a c c r u e d  int e r e s t   o f  R s .  1 0 , 5 4 , 3 3 3 . 3 3  p s .   D e l i v e r y  o f  thi s  s e c u r i t y  

N o .  1  w a s  to  b e  m a d e  by  th e  pl a i n t i f f  wit h i n  1 5  d a y s  o f  th e  d a t e  o f  

s e t t l e m e n t .   It  w a s  furt h e r  a g r e e d  th a t  d e f e n d a n t  N o .  1  in s t e a d  o f  

p a y i n g  th e  s a l e  c o n s i d e r a t i o n  o f  R s .  4 , 7 0 , 3 4 , 3 3 3 . 3 3  p s . ,  in  c a s h  to  

th e  pl a i n t i f f ,  will  pu r c h a s e  G o v e r n m e n t  S e c u r i t y  N o .  2  h a v i n g  fa c e  

v a l u e  o f  R s .  4  cr o r e s  a n d  m a r k e t  v a l u e  on  th e  d a t e  o f  s e t t l e m e n t  o f  

R s .  4 . 0 4  cr o r e s  wit h  a c c r u e d  int e r e s t  o f  R s .  3 5 , 8 6 6 . 6 7  p s . ,  tot a l  R s .  

4 , 0 4 , 3 5 , 8 6 6 . 6 7  p s . ,  a n d  ph y s i c a l l y  d e l i v e r  s e c u r i t y  N o .  2  to  th e  

pl a i n t i f f  b a n k  wit hi n  4 5  d a y s  fro m  th e  d a t e  o f  s e t t l e m e n t .   D e f e n d a n t  

N o .  1  w a s  to  p a y  diff e r e n c e  a m o u n t  o f  R s .  6 5 , 9 8 , 4 6 6 . 6 6  p s .    

3 1 . C a r e f u l  re a d i n g  o f  thi s  tra n s a c t i o n  w o u l d  s h o w  th a t  th e r e  

ar e  tw o  tr a n s a c t i o n s  s t a t e d  th e r e i n  i. e . ,  o n e  is  o f  s a l e  o f  s e c u r i t y  N o .  

1  by  d e f e n d a n t  N o .  1  a n d  th e  a n o t h e r  is  o f  pur c h a s i n g  a n d  

d e l i v e r i n g   o f  s e c u r i t y  N o .  2  by  d e f e n d a n t  N o .  1  c o m p a n y  to  th e  

pl a i n t i f f  b a n k .   

3 2 . P l a i n t i f f  h a s  a d m i t t e d  th a t  d e f e n d a n t  N o .  1  c o m p a n y  

p a i d  dif f e r e n c e  a m o u n t  o f  R s .  6 5 , 9 8 , 4 6 6 . 6 6  p s . ,  by  c h e q u e  d a t e d  

1 9/ 0 1/ 2 0 0 2 .   C a r e f u l  re a d i n g  o f  thi s  tr a n s a c t i o n  furt h e r  s h o w s  th a t  

th e  rat e s  o f  s a l e  a n d  pur c h a s e  w e r e  al s o  fix e d  b e t w e e n  th e  p a r t i e s  

a n d  a c c o r d i n g l y  diff e r e n c e  a m o u n t  o f  R s .  6 5 , 9 8 , 4 6 6 . 6 6  p s . ,  w a s  

c a l c u l a t e d .    

3 3 . A c c o r d i n g  to  th e  d e f e n d a n t  N o s .  1  a n d  2 ,  fir s t  

tra n s a c t i o n  a s  pl e a d e d  in  p a r a  4 - A  o f  th e  pl a i n t  w a s  o f  s a l e  a n d  
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pur c h a s e  o f  s e c u r i t y  N o s .  1  a n d  2 .   A c c o r d i n g  to  it,  d e f e n d a n t  N o .  1  

is  a  br o k e r  thr o u g h  w h o m  s e c u r i t y  N o s .  1  a n d  2  w e r e  to  b e  s o l d  a n d  

pur c h a s e d .   S e c u r i t y  N o .  1  w a s  s o l d  to  d e f e n d a n t  N o .  1  on  

1 5/ 0 1/ 2 0 0 2  by  th e  pl a i n t i f f  a n d  d e f e n d a n t  N o .  1  p a i d  diff e r e n c e  

a m o u n t  o f  R s .  6 5 , 9 8 , 4 6 6 . 6 6  p s .  to  th e  pl a i n t i f f  a n d  p a i d  

c o n s i d e r a t i o n  o f  s e c u r i t y  N o .  2  to  d e f e n d a n t  N o .  5  a n d  dir e c t e d  

d e f e n d a n t  N o .  5  to  d e l i v e r  s e c u r i t y  N o .  2  to  th e  pl a i n t i f f  b a n k .  

D e f e n d a n t  N o .  1  h a s  pl e a d e d  in  hi s  writt e n  s t a t e m e n t  th a t  s i n c e  h e  

h a s  n o t  W h o l e s a l e  D e b t  M a r k e t  m e m b e r ,  h e  in s t r u c t e d  H o m e  

Tr a d e  to  pur c h a s e   s e c u r i t y  N o .  2  a n d  to  s u p p l y  it  to  th e  pl a i n t i f f  

b a n k .  It  is  n o t  di s p u t e  th a t  d e f e n d a n t  N o .  1  is  n o t  a  m e m b e r  o f  

W h o l e s a l e  D e b t  M a r k e t .    A s  s u c h  h e  c o u l d  n o t  bu y  s e c u r i t i e s  fro m  

th e  W . D . M .   D e f e n d a n t  N o .  5  fail e d  to  d e l i v e r  s e c u r i t y  N o .  2  to  th e  

pl a i n t i f f  b a n k .   S i n c e ,  d e f e n d a n t  N o .  1  is  a  br o k e r  th e  re m e d y  

a v a i l a b l e  to  th e  pl a i n t i f f  b a n k  is  a g a i n s t  th e  d e f e n d a n t  N o .  5  o n l y .    

3 4 . D e f e n d a n t  N o .  5  is  pr o c e e d e d  e x - p a r t e .   D e f e n d a n t  N o .  

7  h a s  d e n i e d  th e  tr a n s a c t i o n  for  w a n t  o f  kn o w l e d g e .   D e f e n d a n t  N o .  

5 - a  a n d  5 - b  d o e s  no t  s a y  a n y t h i n g  a b o u t  thi s  tra n s a c t i o n .

3 5 . In  or d e r  to  find  ou t  w h e t h e r  pl a i n t i f f  h a s  pr o v e d  th e  s a i d  

tr a n s a c t i o n ,  th e  e v i d e n c e  a n d  d o c u m e n t s  ar e  to  b e  lo o k e d  int o .  

P l a i n t i f f  h a s  e x a m i n e d  tw o  witn e s s e s .   P W . 1  is  th e  m a n a g i n g  

dir e c t o r  o f  th e  pl a i n t i f f  b a n k ,  w h o  h a s  fil e d  hi s  a f f i d a v i t  in  lie u  o f  or a l  

e v i d e n c e  a t  E x h .  1 4 1 ,  w h o  is  w o r k i n g  wit h  pl a i n t i f f  b a n k  si n c e  1 9 7 6 .  

S i n c e  M a r c h  2 0 0 2 ,  h e  is  w o r k i n g  a s  m a n a g i n g  dir e c t o r .   Fr o m  1 9 9 6  

to  2 0 0 2 ,  h e  w a s  a l s o  M a n a g e r  o f  th e  pl a i n t i f f  b a n k .   H e  s t a t e s  to  

h a v e  d e a l t  wit h  th e  s u i t  tr a n s a c t i o n  a n d  is  c o n v e r s a n t  wit h  th e  fa c t s  
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of  th e  c a s e .   

3 6 . In  p a r a  8  o f  hi s  a f f i d a v i t ,  P W . 1  h a s  d e p o s e d  th a t  a s  p e r  

tra n s a c t i o n  d a t e d  1 5/ 0 1/ 2 0 0 2 ,  pl a i n t i f f  b a n k  w a s  to  e n t r u s t  

G o v e r n m e n t  S e c u r i t y  N o .  1  to  d e f e n d a n t  N o s .  1  a n d  2  a n d  in  lie u  

th e r e o f  d e f e n d a n t  N o .  1  c o m p a n y  w a s  to  pr o c u r e  s e c u r i t y  N o .  2 ,  

d a t e  o f  s e t t l e m e n t  w a s  to  b e  ta k e n  a s  1 9/ 0 1/ 2 0 0 2 .   D e f e n d a n t  N o .  1  

w a s  to  d e l i v e r  s e c u r i t y  N o .  2  wit hi n  4 5  d a y s  in  lie u  o f  s e c u r i t y  N o .  1 .  

3 7 .  P W . 1  h a s  furt h e r  d e p o s e d  th a t  for m a r  m a n a g i n g  

dir e c t o r  S h r i  S . N .  J o s h i  d e l i v e r e d  a n d  h a n d e d  o v e r  th e  s a i d  s e c u r i t y  

N o .  1  a l o n g  wit h  bl a n k  si g n e d  tra n s f e r  for m  to  S h r i  P u s h p a k  K h o t  

on  2 9/ 0 1/ 2 0 0 2 ,  w h o  w a s  e m p l o y e e  o f  d e f e n d a n t  N o .  1  c o m p a n y .  

P u s h p a k  K h o t  a c k n o w l e d g e d  th e  re c e i p t  w hi c h  is  a t  E x h .  2 0 8 ,  

w hi c h  s h o w s  th a t  s e c u r i t y  N o .  1  w a s  h a n d e d  o v e r  to  d e f e n d a n t  N o .  

1  c o m p a n y .    It  h a s  furt h e r  c o m e  in  th e  e v i d e n c e  o f  P . W .  1  th a t  

d e f e n d a n t  N o .  1  p a i d  diff e r e n c e  a m o u n t  o f  th e  fir s t  tr a n s a c t i o n  R s .  

6 5 , 9 8 , 4 6 6 . 6 6  p s . ,  by  ch e q u e  d a t e d  1 9/ 0 1/ 2 0 0 2  dr a w n  o n  A N Z  G r i n d  

L a y ' s  B a n k ,  M u m b a i .   P a y m e n t  o f  dif f e r e n c e  a m o u n t  is  n o t  a t  all  

di s p u t e d  by  a n y  p a r t y .    It  h a s  al s o  c o m e  on  th e  re c o r d  in  th e  

e v i d e n c e  o f  P W . 1  th a t  pl a i n t i f f  b a n k  is s u e d  tw o  n o t i c e s  d a t e d  

3 0/ 0 4/ 2 0 0 2  c a l l i n g  up o n  th e  d e f e n d a n t  N o .  1  to  re t u r n  s e c u r i t y  N o s .  

1  a n d  3  or  to  d e l i v e r   s e c u r i t y  N o s .  2  a n d  4  to  w h i c h  d e f e n d a n t  N o .  1  

re p l i e d  thr o u g h  hi s  c o u n s e l  A d h i a  a n d  A d h i a  by  no t i c e s  d a t e d  

2 9/ 0 5/ 2 0 0 2  E x h .  2 1 5  a n d  0 3/ 0 6/ 2 0 0 2  E x h .  2 1 6 .    In  th e  s a i d  no t i c e ,  

d e f e n d a n t  N o .  1  c o n t e n d e d  th a t  it  is  n o t  a  m e m b e r  o f  w h o l e s a l e  
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d e b t  m a r k e t .   A s  s u c h ,  it  for w a r d e d  s e c u r i t y  N o .  1  to  d e f e n d a n t  N o .  

5  for  its  e x c h a n g e  wit h  s e c u r i t y  N o .  2 ,   bu t  d e f e n d a n t  N o .  5  h a s  n o t  

for w a r d e d  s e c u r i t i e s  a n d  d e f e n d a n t  N o .  1  c o m p a n y  is  ta k i n g  a c t i o n  

a g a i n s t  d e f e n d a n t  N o .  5 .   P . W .  1  h a s  a l s o  d e p o s e d  th a t  d e f e n d a n t  

N o .  1  h a s  re c e i v e d  s e c u r i t y  N o s .  1  a n d  3  a n d  in  lie u  th e r e o f  

d e f e n d a n t  N o .  1  w a s  to  d e l i v e r  s e c u r i t y  N o s .  2  a n d  4 ,   bu t  d e f e n d a n t  

N o .  1  un - a u t h o r i z e d l y ,  cl a n d e s t i n e l y ,  fr a u d u l e n t l y  p a s s e d  o v e r  

s e c u r i t y  N o s .  1  a n d  3  to  d e f e n d a n t  N o s .  3  to  7  with  a n  int e n t i o n  to  

c h e a t  th e  pl a i n t i f f  b a n k .    

3 8 . In  hi s  cr o s s - e x a m i n a t i o n ,  P . W .  1  h a s  a d m i t t e d  th a t  h e  

d o e s  no t  h a v e  a n y  kn o w l e d g e  a b o u t  th e  tr a n s a c t i o n  d a t e d  

1 5/ 0 1/ 2 0 0 2  a n d  2 8/ 0 2/ 2 0 0 2 .   W h e n  d e f e n d a n t  N o .  1  pu t  a  qu e s t i o n  

to  P . W .  1  th a t  w h e t h e r  s e c u r i t i e s  w e r e  gi v e n  to  d e f e n d a n t  N o .  1  for  

s e l l i n g  th e m  in  th e  m a r k e t  a n d  pur c h a s i n g  th e  s a m e ,  P . W .  1  

a n s w e r e d  th a t  s e c u r i t i e s  w e r e  gi v e n  for  e x c h a n g e ,  a n d  it  w a s  lo o k  

o u t  o f  d e f e n d a n t  N o .  1  w h e t h e r  to  e x c h a n g e  it  or  to  s e l l  a n d  bu y  

n e w  s e c u r i t i e s  in  its  pl a c e .   P . W .  1  h a s  furt h e r  s t a t e d  th a t  h e  d o e s  

n o t  kn o w  w h e t h e r  d e f e n d a n t  N o .  5  is  a  m e m b e r  o f  w h o l e  s a l e  d e b t  

m a r k e t .   Is s u a n c e  o f  n o t i c e s  E x h .  1 9 2  a n d  E x h .  1 9 3  ar e  a d m i t t e d  by  

P . W .  1,  bu t  h e  d e n i e s  kn o w i n g  th e  c o n t e n t s  th e r e o f .   P . W .  1  h a s  

a l s o  a d m i t t e d  th a t  h e  d o e s  n o t  kn o w  to  w hi c h  tr a n s a c t i o n  a m o u n t  o f  

R s .  6 5  la c s  a n d  o d d  a m o u n t  w a s  re c e i v e d  by  th e  pl a i n t i f f  b a n k .   H e  

h a s  a l s o  a d m i t t e d  th a t  s e c u r i t y  s c a m  to o k  pl a c e  duri n g  th e  te n u r e  o f  

S h r i  S . N .  J o s h i  a n d  h e  c a n n o t  tell  w h e t h e r  o f f i c e r s  o f  th e  b a n k ,  

b o a r d  o f  dir e c t o r s  h a d  di s c u s s e d  wit h  S h r i  J o s h i  re g a r d i n g  

inv e s t m e n t  o f  s e c u r i t i e s  a n d  e v e n  h e  did  no t  h a v e  a n y  di s c u s s i o n  
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with  S h r i  J o s h i  re g a r d i n g  s e c u r i t i e s .   H e  h a s  al s o  a d m i t t e d  th a t  h e  

w a s  th e  b a n k  m a n a g e r  a t  th e  tim e  w h e n  tr a n s a c t i o n  to o k  pl a c e  a n d  

b a n k  m a n a g e r  h a s  n o t h i n g  to  d o  wit h  s e c u r i t i e s  tra n s a c t i o n s .   H e  

h a s  al s o  a d m i t t e d  th a t  till  to d a y  h e  h a s  n o t  d e a l t  wit h  th e  tra n s a c t i o n  

o f  s e c u r i t i e s ,  s a l e  a n d  pur c h a s e  a n d  a s  s u c h ,  h e  d o e s  n o t  kn o w  

d e t a i l s  re g a r d i n g  tra n s a c t i o n s .   P . W .  1  h a s  al s o  a d m i t t e d  in  hi s  

cr o s s  e x a m i n a t i o n  th a t  h e  d o e s  n o t  kn o w  w h e t h e r  h e a d  o f f i c e  

m a i n t a i n s  a n y  a c c o u n t  in  re s p e c t  o f  tr a n s a c t i o n  o f  G o v e r n m e n t  

s e c u r i t i e s  a n d  pl a i n t i f f  b a n k  h a s  n o t  m a i n t a i n e d  a n y  a c c o u n t  in  

re s p e c t  o f  pur c h a s e  a n d  s a l e  o f  s e c u r i t i e s .   H e  h a s  a l s o  a d m i t t e d  

th a t  pl a i n t i f f  b a n k  m a i n t a i n e d  a c c o u n t  o f  s e c u r i t i e s  pur c h a s e d ,  s o l d  

or  tr a n s f e r r e d  it  a n d  th a t  pl a i n t i f f  b a n k  h a s  no t  fil e d  a c c o u n t  o f  

G o v e r n m e n t  s e c u r i t i e s  a s  w e l l  a s  pr o f i t  a n d  lo s s  a c c o u n t  a n d  

b a l a n c e  s h e e t  in  th e  C o u r t .   P W .  1  al s o  a d m i t t e d  th a t  pl a i n t i f f  b a n k  

di d  n o t  dir e c t  d e f e n d a n t  N o .  1  for  s a l e  or  pur c h a s e  o f  a n y  s e c u r i t y .  

3 9 . T h r o u g h o u t  th e  cr o s s - e x a m i n a t i o n  by  d e f e n d a n t  N o s .  1  

a n d  2,  5 - a  a n d  d e f e n d a n t  N o .  7 ,   P . W .  1  h a s  d e p o s e d  th a t  th e  s u i t  

tra n s a c t i o n s  w e r e  o f  e x c h a n g e .   In  th e  cr o s s - e x a m i n a t i o n  by  

d e f e n d a n t  N o .  5 - a ,  P . W .  1  h a s  d e p o s e d  th a t  pl a i n t i f f  b a n k  e n t e r e d  

int o  tr a n s a c t i o n  o f  e x c h a n g e  o f  G o v e r n m e n t  s e c u r i t y  N o s .  1  a n d  3  

wit h  d e f e n d a n t  N o s .  1  a n d  2 .   W h e n  a  s p e c i f i c  qu e s t i o n  w a s  pu t  by  

d e f e n d a n t  N o .  7  a s  to  w h a t  d o e s  h e  m e a n  by  e x c h a n g e .   P . W .  1  

g a v e  a n s w e r  th a t  h e  g a v e  on e  s e c u r i t y  a n d  d e m a n d e d  a n o t h e r  

s e c u r i t y  in  its  pl a c e .   Ti m e  a n d  a g a i n  P . W .  1  v o l u n t e e r e d  th a t  th e  

tra n s a c t i o n   w a s  o f  e x c h a n g e .

4 0 . P l a i n t i f f  b a n k  h a s  a l s o  e x a m i n e d  P . W .  2  M o h d .  U s m a n  
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Q u r e s h i ,  w h o  is  S u b - In s p e c t o r  a n d  inv e s t i g a t i n g  o f f i c e r  o f  cri m e  N o .  

7 5/ 2 0 0 2  of  C i t y  K o t w a l i  p o l i c e  s t a t i o n ,  A m r a v a t i .   P . W .  2  h a s  fil e d  

hi s  e v i d e n c e  by  w a y  o f  a f f i d a v i t  in  lie u  o f  or a l  e v i d e n c e  a t  E x h .  2 8 1 .  

A c c o r d i n g  to  hi m ,  h e  h a s  inv e s t i g a t e d  cri m e  N o .  7 5/ 2 0 0 2 ,  w h i c h  is  

re g i s t e r e d  by  hi m  for  o f f e n c e s  pu n i s h a b l e  un d e r  S e c t i o n  4 0 6 ,  4 0 9 ,  

4 2 0 ,  4 6 8  r/w  S e c t i o n  3 4  a n d  1 2 0 ( B )  o f  Indi a n  P e n a l  C o d e .   H e  h a s  

a l s o  fil e d  ch a r g e - s h e e t  b e f o r e  th e  C o u r t  o f  C h i e f  J u d i c i a l  M a g i s t r a t e  

A m r a v a t i ,  w hi c h  w a s  re g i s t e r e d  a s  C r i m i n a l  C a s e  N o .  8 4 7/ 2 0 0 2 .  

A c c o r d i n g  to  thi s  wit n e s s ,  thi s  ci v i l  s u i t  is  a ri s i n g  o u t  o f  cri m e  N o .  

7 5/ 2 0 0 2 .   H e  h a s  d e p o s e d  on  th e  b a s i s  o f  re c o r d  o f  thi s  c a s e  w hi c h  

w a s  in s p e c t e d  by  hi m .   A s  re g a r d i n g  tr a n s a c t i o n  d a t e d  1 5/ 0 1/ 2 0 0 2 ,  

P . W .  2  h a s  d e p o s e d  th a t  pl a i n t i f f  b a n k  e n t r u s t e d  s e c u r i t y  N o .  1  to  

d e f e n d a n t  N o s .  1  a n d  2  for  its  e x c h a n g e  wit h  s e c u r i t y  N o .  2 .   P . W .  2  

h a s  furt h e r  d e p o s e d  th a t  d e f e n d a n t  N o s .  2  to  6  h a t c h e d  c o n s p i r a c y  

a n d  mi s - a p p r o p r i a t e d  s e c u r i t y  N o s .  1  a n d  3  e n t r u s t e d  by  pl a i n t i f f  

b a n k  to  d e f e n d a n t  N o s .  1  a n d  2  for  its  e x c h a n g e  by  s e c u r i t y  N o s .  2  

a n d  4.   H e  h a s  a l s o  d e p o s e d  th a t  in  th e  s t a t e m e n t  re c o r d e d  by  hi m  

of  J u g n a  L a d a y a ,  s h e  h a s  s t a t e d  th a t  th e  dif f e r e n c e  a m o u n t  o f  R s .  

6 5 , 9 8 , 4 6 6 . 6 6  p s . ,  w a s  o n  a c c o u n t  o f  e x c h a n g e  o f  s e c u r i t y  N o s .  1  

a n d  2 .

4 1 . In  hi s  cr o s s - e x a m i n a t i o n ,  P . W .  2  h a s  a d m i t t e d  th a t  

Inv e s t i g a t i n g  O f f i c e r  S h r i  D e s h m u k h  h a s  s e i z e d  c o p y  o f  a g r e e m e n t  

b e t w e e n  d e f e n d a n t  N o .  1  a n d  d e f e n d a n t  N o .  5   d a t e d  2 5/ 0 1/ 2 0 0 2  

a n d  2 2/ 0 1/ 2 0 0 2 ,  w h i c h  ar e  fil e d  on  re c o r d  a t  p a g e  N o s .  1 8 6  a n d  

1 8 8  o f  c h a r g e - s h e e t  E x h .  2 0 2  a n d  th a t  vid e  lett e r  d a t e d  0 4/ 0 7/ 2 0 0 2  

is s u e d  by  G i l t e d g e  M a n a g e m e n t  o f  S h r i  D e s h m u k h  file d  o n  p a g e  
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3 6 5  G i l t e d g e  M a n a g e m e n t  h a d  s e n t  ori g i n a l  d e a l  c o n f i r m a t i o n  lett e r  

o f  H o m e  Tr a d e  L t d . ,  for  G O I  2 0 1 7 ,  w hi c h  ar e  on  p a g e  3 6 6  a n d  3 6 7  

o f  c h a r g e - s h e e t  E x h .  2 0 2 .   H e  h a s  furt h e r  a d m i t t e d  th a t  it  is  c o r r e c t  

to  s a y  th a t  d e f e n d a n t  N o .  1  dir e c t e d  d e f e n d a n t  N o .  5  to  s u p p l y  

dir e c t l y  G o v e r n m e n t  s e c u r i t y  N o .  G O I  2 0 1 7  to  th e  pl a i n t i f f  b a n k .   H e  

h a s  a l s o  a d m i t t e d  I. O .  S h r i  D e s h m u k h  s e i z e d  c e r t i f i e d  c o p y  o f  

s t a t e m e n t   o f  a c c o u n t  o f  G i l t d g e  m a n a g e m e n t  is s u e d  by  J a n t a  

S a h a k a r i  B a n k  ( E x h . 3 8 0 ) ,  w hi c h  is  fil e d  a t  p a g e  N o .  7 8 6  o f  c h a r g e -

s h e e t  E x h .  2 0 2 .   W h e n  a  qu e s t i o n  w a s  a s k e d  to  P . W .  2  w h e t h e r  h e  

h a s  s e e n  or  s e i z e d  a n y  d o c u m e n t  or  c o l l e c t e d  by  hi m  w h e r e  w o r d  

“ex c h a n g e ”  h a s  b e e n  m e n t i o n e d ,   P . W .  1  g a v e  a n s w e r  th a t  h e  di d  

no t ,  bu t  in  th e  c o m p l a i n t  its e l f  it  is  m e n t i o n e d  th a t  s e c u r i t i e s  w e r e  to  

b e  e x c h a n g e d .   H e  h a s  a l s o  a d m i t t e d  th a t  b o t h  th e  tr a n s a c t i o n s  ar e  

o f  s a l e  a n d  pur c h a s e  a n d  th a t  d e f e n d a n t  N o .  1  dir e c t e d  d e f e n d a n t  

N o .  5  to  dir e c t l y  s u p p l y  G o v e r n m e n t  s e c u r i t y  N o .  2  2 0 1 7  to  pl a i n t i f f  

b a n k .   H e  h a s  al s o  a d m i t t e d  th a t  d e f e n d a n t  N o .  1  p a i d  s a l e  

c o n s i d e r a t i o n  o f  s e c u r i t y  N o .  2   2 0 1 7  to  d e f e n d a n t  N o .  5 .   H e  h a s  

al s o  a d m i t t e d  th a t  c o p i e s  o f  d o c u m e n t s  e x e c u t e d  b e t w e e n  

d e f e n d a n t  N o .  1  a n d  d e f e n d a n t  N o .  5  w e r e  s u p p l i e d  to  th e  pl a i n t i f f  

b a n k .   H e  h a s  al s o  a d m i t t e d  th a t  d e f e n d a n t  N o .  5  did  n o t  s u p p l y  

s e c u r i t y  N o .  2  to  th e  pl a i n t i f f  b a n k  or  d e f e n d a n t  N o .  1 .    

4 2 . In  hi s  re - cr o s s - e x a m i n a t i o n  by  d e f e n d a n t  N o s .  1  a n d  2 ,  

P W . 2  h a s  a d m i t t e d  th a t  a s  p e r  s t a t e m e n t  o f  J u g n a  L a d h a y a ,  a n  

a m o u n t  o f  R s .  4 , 0 2 , 6 2 , 7 6 6 / -  w a s  p a i d  by  d e f e n d a n t  N o .  1  c o m p a n y  

to  H o m e  Tr a d e  thro u g h  Tir u p a t i  U r b a n  C o - o p .  B a n k  by  ch e q u e  N o .  

9 4 8 6 1 9  dr a w n  on   J a n t a  C o - O p .  B a n k  for  pur c h a s e  o f  s e c u r i t y  N o .  2  
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a n d  h e  re c e i v e d  c o p y  o f  lett e r  d a t e d  2 3/ 0 1/ 2 0 0 2  is s u e d  by  G i l t e d g e  

M a n a g e m e n t  to  H o m e  Tr a d e  fro m  Ju g n a .   H e  h a s  al s o  a d m i t t e d  

th a t  I. O .  S h r i  D e s h m u k h  s e i z e d  lett e r  is s u e d  by  H o m e  Tr a d e  to  

G i l t e d g e  M a n a g e m e n t  d a t e d  0 6/ 1 2/ 2 0 0 1 ,  w h e r e b y  d e f e n d a n t  N o .  1  

c o m p a n y  w a s  re q u e s t e d  by  H o m e  Tr a d e  to  re m i t  th e  a m o u n t  o f  R s .  

9 . 5  cr o r e s  to  Tir u p a t i  U r b a n  C o - o p .  B a n k  o n  b e h a l f  o f  H o m e  Tr a d e .  

H e  h a s  furt h e r  a d m i t t e d  s e i z u r e  o f  d o c u m e n t s  un d e r  E x h .  2 4 6  fro m  

th e  pl a i n t i f f  b a n k ,  w hi c h  c o n s i s t s  o f  d e a l  c o n f i r m a t i o n  b e t w e e n  

d e f e n d a n t  N o .  1  a n d  d e f e n d a n t  N o .  5  in  re s p e c t  o f  s e c u r i t y  N o .  2 ,  

c o n t r a c t  n o t e  b e t w e e n  G i l t e d g e  a n d  H o m e  Tr a d e  a n d  lett e r  is s u e d  

b e t w e e n  G i l t e d g e  a n d  H o m e  Tr a d e  a n d  pl a i n t i f f  b a n k  file d  a t  p a g e  

N o .  1 8 6  to  1 8 8  o f  C h a r g e - s h e e t  E x h .  2 0 2 .    

4 3 . In  or d e r  to  pr o v e  th e  fir s t  tr a n s a c t i o n ,  pl a i n t i f f  h a s  reli e d  

up o n  c e r t a i n  d o c u m e n t s  i. e . ,  d e a l  c o n f i r m a t i o n  lett e r s  E x h .  1 9 0  a n d  

E x h .  1 9 1 ,  n o t i c e  d a t e d  3 0/ 0 4/ 2 0 0 2  is s u e d  by  th e  pl a i n t i f f  E x h .  1 9 2  

to  d e f e n d a n t  N o . 1 ,  c h e q u e  d a t e d  1 9/ 0 1/ 2 0 0 2  dr a w n  o n  A N Z  

G r i n d l a y ' s  b a n k  is s u e d  by  d e f e n d a n t  N o .  1 .   N o t i c e  is s u e d  by  

c o u n s e l  for  d e f e n d a n t  N o .  1  A d h i a  a n d  A d h i a   d a t e d  0 3/ 0 6/ 2 0 0 2  

E x h .  2 1 6 ,  d e l i v e r y  lett e r  E x h .  2 0 8 .

4 4 .  T h i s  b e i n g  fa c t  fin d i n g  C o u r t ,  in  or d e r  to  d e t e r m i n e  th e  

righ t s  a n d  lia b i liti e s  o f  th e  c o n t r a c t i n g  p a r t i e s ,  it  h a s  to  fin d  ou t  w h a t  

th e  c o n t r a c t  is  a n d  b e t w e e n  w h o m .    T h i s  C o u r t  h a s  to  furt h e r  find  

o u t  a s  to  in  w h a t  m a n n e r  th e  c o n t r a c t s  w e r e  e x e c u t e d  s o  a s  to  

d e c i d e  th e  righ t s  a n d  lia b i liti e s  o f  th e  thir d  p a r t i e s  a f f e c t e d  by  th e  

s u i t  tra n s a c t i o n .      
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4 5 . O n  p e r u s a l  o f  tra n s a c t i o n  N o .  1  a s  pl e a d e d  in  p a r a  4 - a  

o f  th e  pl a i n t ,  it  c a n  b e  s e e n  th a t  it  h a s  tw o  tra n s a c t i o n s  in c o r p o r a t e d  

in  it.   T h e  fir s t  le g  is  o f  s a l e  o f  s e c u r i t y  N o .  1  o f  th e  pl a i n t i f f  by  

d e f e n d a n t  N o .  1  c o m p a n y  a n d  s e c o n d  le g  is  o f  pur c h a s e  o f  s e c u r i t y  

N o .  2  by  d e f e n d a n t  N o .  1  for  th e  pl a i n t i f f .   O n  p e r u s a l  o f  e v i d e n c e  

on  re c o r d ,  it  c a n  b e  s e e n  th a t  b o t h  th e  witn e s s e s  h a v e  d e p o s e d  th a t  

s e c u r i t y  N o .  1  w a s  to  b e  gi v e n  to  d e f e n d a n t  N o .  1  a n d  in  lie u  th e r e o f  

d e f e n d a n t  N o .  1  w a s  to  d e l i v e r  s e c u r i t y  N o .  2 .   T h e  e v i d e n c e  furt h e r  

s h o w s  th a t  P . W .  1  a n d  P . W .  2  h a v e  d e p o s e d   th a t  th e  tr a n s a c t i o n  

w a s  o f  e x c h a n g e  rat h e r  th a n  s a l e  a n d  pur c h a s e  o f  s e c u r i t i e s .  

T h r o u g h o u t   th e  cr o s s - e x a m i n a t i o n ,  P W . 1  a n d  P W . 2  h a v e  b e e n  

e m p h a s i z i n g   o n  th e  w o r d  “ex c h a n g e ” .   

4 6 . In  or d e r  to  find  o u t   a s  to  w h a t  th e  tra n s a c t i o n  is ,  it  is  

al s o  n e c e s s a r y  to  v e r i f y  th e  d o c u m e n t s  on  re c o r d .   F o l l o w i n g  ar e  

th e  d o c u m e n t s  fil e d  on  re c o r d  by  th e  pl a i n t i f f .   

( A )   E x h .  19 0  an d  E x h .  19 1  D e a l  C o n f i r m a t i o n  :-   T h e  d e a l  

c o n f i r m a t i o n s  ar e  th e  d o c u m e n t s  fro m  w h i c h  th e  ter m s  a n d  

c o n d i t i o n s  o f  th e  c o n t r a c t  c a n  b e  g a t h e r e d .     D e a l  c o n f i r m a t i o n  file d  

on  re c o r d  a t  E x h .  1 9 0  a n d  E x h .  1 9 1  ar e  in  re s p e c t  o f  th e  fir s t  

tra n s a c t i o n .   T h e  v e r y  fa c t  th a t  th e r e  ar e  tw o  d e a l  c o n f i r m a t i o n s  in  

re s p e c t  o f  th e  fir s t  tr a n s a c t i o n  m a k e s  it  cl e a r  th a t  th e  fir s t  

tra n s a c t i o n  c o n s i s t  o f  tw o  le g s ,  fir s t  o n e  is  o f  th e  s a l e  o f   s e c u r i t y  

N o . 1  by  th e  pl a i n t i f f  b a n k  a n d  s e c o n d  o n e  is  o f  pur c h a s e  o f  th e  

s e c u r i t y  N o .  2  by  th e  pl a i n t i f f  b a n k .    S e c u r i t i e s  to  b e  pur c h a s e d  a n d  
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s o l d  ar e  al s o  dif f e r e n t  s e c u r i t i e s .   

4 7 . P e r u s a l  o f  E x h .  1 9 0  s h o w s  th a t  G o v e r n m e n t  s e c u r i t y  

G O I  2 0 2 0  o f  fa c e  v a l u e  o f  R s .  4  cr o r e s  w a s  to  b e  s o l d  @  R s .  

4 , 6 0 , 0 0 , 0 0 0 / -   al o n g  wit h  a c c r u e d  int e r e s t  o f  R s .  1 0 , 3 4 , 3 3 3 . 3 3  p s . ,  

tot a l  R s .  4 , 7 0 , 3 4 , 3 3 3 . 3 3  p s . ,  by  pl a i n t i f f  b a n k   thr o u g h  d e f e n d a n t  

N o .  1 .   T h i s  d o c u m e n t  w a s  re c e i v e d  by  pl a i n t i f f  b a n k  fro m  

d e f e n d a n t  N o .  1  c o m p a n y  by  fa x .   T h e  x e r o x  c o p y  fil e d  o n  th e  

re c o r d  o f  th e  s u i t  d o e s  n o t  b e a r  th e  e n d o r s e m e n t  o f  pl a i n t i f f  b a n k  in  

tok e n  of  it s  a c c e p t a n c e ,   bu t  d o c u m e n t  fil e d  a l o n g  wit h  c h a r g e -

s h e e t  in  re c o r d  o f  cri m i n a l  c a s e  N o .  8 4 7/ 2 0 0 2  b e a r s  e n d o r s e m e n t  

o f  pl a i n t i f f  b a n k  s h o w i n g  a c c e p t a n c e .   

4 8 . E x h .  1 9 1  is  a  d e a l  c o n f i r m a t i o n  in  re s p e c t  o f  s e c o n d  le g  

o f  th e  fir s t  tra n s a c t i o n  for  pur c h a s e  o f  g o v e r n m e n t  s e c u r i t y  N o .  2  

G O I  2 0 1 7  by  pl a i n t i f f  b a n k  thr o u g h  d e f e n d a n t  N o .  1 .   T h e  fa c e  v a l u e  

o f  s e c u r i t y  w a s  R s .  4  cr o r e s ,  w h i c h  w a s  to  b e  pur c h a s e d  for  R s .  

4 . 0 4 , 0 0 , 0 0 0 / -  a l o n g  wit h  a c c r u e d  int e r e s t  R s .  3 5 , 8 6 6 . 6 7  p s . ,  tot a l  

R s .  4 , 0 4 , 3 5 , 8 6 6 . 7  p s .   T h i s  d e a l  is  al s o  c o n f i r m e d  by  th e  pl a i n t i f f  

b a n k  by  pu t ti n g  si g n a t u r e  o f  th e  m a n a g i n g  dir e c t o r ,  w h i c h  is  fil e d  

a l o n g  with  ori g i n a l  c h a r g e - s h e e t  E x h .  2 0 2 .   O n  p e r u s a l  o f  d e a l  

c o n f i r m a t i o n  E x h .  1 9 0  a n d  E x h .  1 9 1 ,  n o  d o u b t  re m a i n s  th a t  th e  

tr a n s a c t i o n  N o .  1  w a s  in  re s p e c t  o f  s a l e  o f  s e c u r i t y  N o .  1  a n d  

pur c h a s e  o f  s e c u r i t y  N o .  2  by  th e  pl a i n t i f f  b a n k  thr o u g h  d e f e n d a n t  

N o .  1  c o m p a n y .

4 9 . ( B )   E x h .  20 8   L e t t er  dat e d  29/01/20 0 2  fro m  plai nti f f  

http://Spl.C.S/


                                                                 39                              Spl.C.S. No. 
165/2002.

ba n k  to  def e n d a n t  N o .  1.  :-   P l a i n t i f f  b a n k  is  a l s o  rely i n g  on  lett e r  

E x h .  2 0 8  d a t e d  2 9/ 0 1/ 2 0 0 2  w h e r e b y  s e c u r i t y  N o .  1  w a s  d e l i v e r e d  to  

th e  e m p l o y e e  o f  d e f e n d a n t  N o .  1  c o m p a n y  S h r i  P u s h p a k  K h o t .  

P e r u s a l  o f  thi s  d o c u m e n t  al s o  s h o w s  th a t  th e  s u b j e c t  o f  thi s  lett e r  is  

re g a r d i n g  d e l i v e r y  o f  G O I  2 0 2 0  i. e . ,  s e c u r i t y  N o .  1  to  th e  d e f e n d a n t  

N o .  1  for   s a l e  o f  it  a n d  n o t  for  e x c h a n g e .

5 0 . © E x h .  19 2  L e tt er  / noti c e  dat e d  30/04/2 0 0 2  is s u e d  

by  plai nti f f  ba n k  to  def e n d a n t  N o .  1 .   :-   T h i s  is  th e  o f f i c e  c o p y  o f  

th e  lett e r  is s u e d  by  pl a i n t i f f  b a n k  to  d e f e n d a n t  N o .  1 .   In  thi s  lett e r  

pl a i n t i f f  b a n k  h a s  s p e c i f i c a l l y  s t a t e d  th a t  th e  s e c u r i t y  N o .  1  w a s  s o l d  

a n d  d e f e n d a n t  N o .  1  w a s  to  pur c h a s e  s e c u r i t y  N o .  2  for  th e  pl a i n t i f f  

b a n k .   P l a i n t i f f  b a n k  h a s  al s o  s t a t e d  th a t  it  h a s  re c e i v e d  diff e r e n c e  

a m o u n t  o f  R s .  6 5 , 9 8 , 4 6 6 . 6 7  p s .   T h i s  lett e r  b e a r  th e  si g n a t u r e  o f  

M a n a g i n g  D i r e c t o r  o f  pl a i n t i f f  b a n k  i. e .  P . W .  1 .     

5 1 . (D )  E x h .  21 6  R e p l y  of  def e n d a n t  N o .  1  to  the  noti c e  

of  plai ntif f  ba n k .    :-   D e f e n d a n t  N o .  1  c o m p a n y  h a s  re p l i e d  to  th e  

no t i c e  is s u e d  by  pl a i n t i f f  b a n k  d a t e d  3 0/ 0 4/ 2 0 0 2  file d  a t  E x h .  1 9 2  by  

its  re p l y  d a t e d  0 3/ 0 6/ 2 0 0 2 ,  w hi c h  is  a t  E x h .  2 1 6 ,  w h e r e i n  d e f e n d a n t  

N o .  1  h a s  a d m i t t e d  th a t  th e y  s o l d  s e c u r i t y  N o .  1  pur c h a s e d  fro m  th e  

pl a i n t i f f  b a n k  a n d  h a v e  p a i d  th e  diff e r e n c e  a m o u n t  o f  R s .  

6 5 , 9 8 , 4 6 6 . 6 6  p s . ,  to  th e  pl a i n t i f f  b a n k  a n d  a s  p e r  dir e c t i o n  o f  th e  

dir e c t o r s  o f  th e  pl a i n t i f f  b a n k  d e f e n d a n t  N o .  1  h a s  in s t r u c t e d  th e  

d e f e n d a n t  N o .  5  H o m e  Tr a d e  to  ph y s i c a l l y  pur c h a s e  th e  s e c u r i t y  o n  

b e h a l f  o f  pl a i n t i f f  b a n k  a n d  d e l i v e r  it  to  th e  pl a i n t i f f  b a n k .   
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5 2 . ( E )  E x h .  33 7  L et t er  is s u e d  by  P. W .  2  to  R B I  dat e d  

23/05/20 0 2 .   :-    T h i s  is  a  lett e r  is s u e d  by  P W .  2   to  th e   G e n e r a l  

M a n a g e r ,  R B I  s e e k i n g  inf o r m a t i o n  in  thi s  lett e r  P W .  2  h a s  

s p e c i f i c a l l y  s t a t e d  th a t  s e c u r i t y  N o .  1  i. e .  G O I  2 0 2 0  w a s  h a n d e d  

o v e r  by  pl a i n t i f f  b a n k  for  s e l l i n g  th e  s a m e  a n d  h e  w a n t e d  to  kn o w  to  

w h o m  th e s e  s e c u r i t i e s  w e r e  s o l d  by  d e f e n d a n t  N o .  1 .   

5 3 . (F )  E x h .  31 1  an d  E x h .  31 5  St a t e m e n t  of  Ju g n a  

L o d h a y a  an d  Bi n a  S a n g h v i .   :-    P W .  2  h a s  re c o r d e d  s t a t e m e n t s  

un d e r  S e c t i o n  1 6 1  o f  C r . P . C .  o f  J u g n a  L a d h a y a  a n d  B i n a  S a n g h v i ,  

w h o  ar e  e m p l o y e e s  o f  d e f e n d a n t  N o .  1  c o m p a n y .   T h e y  h a v e  s t a t e d  

th a t  d e f e n d a n t  N o .  1  to o k  s e c u r i t y  N o .  1  fro m  pl a i n t i f f  b a n k  a n d  s o l d  

it  in  th e  m a r k e t  a n d  p a i d  dif f e r e n c e  a m o u n t  o f  R s .  6 5 , 9 8 , 4 6 6 . 6 7  p s .  

T h e y  h a v e  furt h e r  s t a t e d  th a t  d e f e n d a n t  N o .  1  a l s o  pur c h a s e d  G O I  

2 0 1 7  for  pl a i n t i f f  b a n k  fro m  H o m e  Tr a d e  L t d . ,  a n d  m a k e  p a y m e n t  in  

a d v a n c e  to  H o m e  Tr a d e  on  1 2/ 1 2/ 2 0 0 1  a n d  dir e c t e d  H o m e  Tr a d e  

to  d e l i v e r  th e  s e c u r i t i e s  to  pl a i n t i f f  b a n k .     

5 4 . ( G )  E x h .  23 8  an d  E x h .  23 9  L et t er s  is s u e d  by  plai ntif f  

ba n k  to  R B I  dat e d  27/04/20 0 2  an d  07/05/20 0 2 .   :-   T h e s e  ar e  th e  

o f f i c e  c o p i e s  o f  lett e r s  writt e n  by  pl a i n t i f f  b a n k  to  th e  R B I  si g n e d  by  

M a n a g i n g  D i r e c t o r .   T h i s  d o c u m e n t  a l s o  s h o w s  th a t   fir s t  tr a n s a c t i o n  

w a s  o f  s a l e  o f  s e c u r i t y  N o .  1  by  th e  pl a i n t i f f  b a n k  a n d  pur c h a s e  o f  

s e c u r i t y  N o .  2  by  th e  pl a i n t i f f  b a n k  thro u g h  d e f e n d a n t  N o s .  1  a n d  2 .

5 5 . (H)   E x h .  24 6   an d  E x h .  24 7  S e i z u r e  pa n c h a n a m a s   :-  

P W .  1  h a s  a d m i t t e d  in  hi s  cr o s s - e x a m i n a t i o n  th a t  s e i z u r e  m e m o  

E x h .  2 4 6  a n d  E x h .  2 4 7 ,  p o l i c e  s e i z e d  d o c u m e n t s  fro m  hi s  cu s t o d y .  
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P W . 1  furt h e r  a d m i t t e d  in  hi s  cr o s s - e x a m i n a t i o n  th a t  lett e r  d a t e d  

2 5/ 0 1/ 2 0 0 2  file d  a t  p a g e  N o .  1 8 6 ,  1 8 7  a n d  1 8 8  o f  c h a r g e - s h e e t  E x h .  

2 0 2  w e r e  s e i z e d  fro m  pl a i n t i f f  b a n k  thro u g h  hi m .   L e t t e r  d a t e d  

2 5/ 0 1/ 2 0 0 2  is  fro m  d e f e n d a n t  N o .  1  to  d e f e n d a n t  N o .  5  inf o r m i n g  

th a t  it  p a i d  pri c e  o f  s e c u r i t y  N o .  2  to  it  a n d  dir e c t e d  d e f e n d a n t  N o .  5  

to  d e l i v e r  s e c u r i t y  N o .  2  to  th e  pl a i n t i f f  b a n k .   T h i s  lett e r  is  a t  p a g e  

N o .  1 8 6  o f  c h a r g e - s h e e t  E x h .  2 0 2 .   S i m i l a r l y  a t  p a g e  N o .  1 8 7  th e r e  

is  c o n t r a c t  n o t e  b e t w e e n  d e f e n d a n t  N o .  1  a n d  H o m e  Tr a d e  w h e r e b y  

d e f e n d a n t  N o .  1  pur c h a s e d  s e c u r i t y  N o .  2  2 0 1 7  w o r t h  R s .  4  cr o r e s  

fro m  d e f e n d a n t  N o .  5 .   T h e  c o n t r a c t  n o t e  is  a t  p a g e  N o .  1 8 7  o f  

c h a r g e - s h e e t  E x h .  2 0 2 .   T h e r e  is  al s o  lett e r  d a t e d  2 5/ 0 1/ 2 0 0 2  

is s u e d  by  d e f e n d a n t  N o .  1  c o m p a n y  to  th e  H o m e  Tr a d e   dir e c t i n g  it  

to  d e l i v e r  s e c u r i t y  N o .  2  to  th e  pl a i n t i f f  b a n k  wit h i n  4 5  d a y s .   P W . 1  

h a s  a d m i t t e d  th a t  th e s e  lett e r s  a n d  c o n t r a c t  n o t e  w e r e  s e i z e d  fro m  

th e  c u s t o d y  o f  b a n k  thro u g h  hi m .   S e i z u r e  p a n c h a n a m a  E x h .  2 4 6  

al s o  s h o w s  th a t  th e s e  d o c u m e n t s  w e r e  s e i z e d  by  th e  p o li c e  fro m  

th e  c u s t o d y  o f  pl a i n t i f f  b a n k  thr o u g h  P W .  1  S h r i  D a t t a t r a y  M a v a l k a r ,  

w h o  is  th e  M a n a g i n g  D i r e c t o r  o f  th e  pl a i n t i f f  b a n k .   A ll  th e s e  

d o c u m e n t s  s e i z e d  by  p o l i c e  b e a r s  e n d o r s e m e n t  o f  re c e i p t  by  th e  

pl a i n t i f f  b a n k .    

5 6 . P l a i n t i f f  h a s  s u b m i t t e d  th a t  d o c u m e n t s  w h i c h  ar e  n o t  

pr o v e d  c a n n o t  b e  lo o k e d  int o ,  a n d  a s  s u c h  th e s e  d o c u m e n t s  c a n n o t  

b e  c o n s i d e r e d .   It  is  p e r t i n e n t  to  n o t e  th a t  pr o v i n g  o f  d o c u m e n t s  a n d  

pr o v i n g  o f  c o n t e n t s  o f  d o c u m e n t s  a r e  diff e r e n t  fro m  e a c h  ot h e r .   A s  

p e r  S e c t i o n  6 4  o f  th e  E v i d e n c e  A c t ,  a  d o c u m e n t  is  to  b e  pr o v e d  by  

pl a c i n g  th e  ori g i n a l  b e f o r e  th e  C o u r t  i. e . ,  pri m a r y  e v i d e n c e .  
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S e c o n d l y  S e c t i o n  6 7  o f  th e  E v i d e n c e  A c t  pr o v i d e s  th a t   th e  c o n t e n t s  

o f  th e  d o c u m e n t  is  to  b e  pr o v e d  by  e x a m i n i n g  th e  e x e c u t o r  th e r e o f .  

T h e  a b o v e  d o c u m e n t s  a t  p a g e  N o .  1 8 6  to  1 8 8  o f  c h a r g e - s h e e t  ar e  

im p o r t a n t  d o c u m e n t s  c o n n e c t e d  wit h  th e  s u i t  tr a n s a c t i o n .    P l a i n t i f f  

is  in  cu s t o d y  o f  th e s e  d o c u m e n t s .   S i n c e  th e  ch a r g e - s h e e t  is  fil e d  

o n  re c o r d  by  th e  pl a i n t i f f ,  it  c a n  b e  s a i d  th a t  th e s e  d o c u m e n t s  ar e  

fil e d  by  th e  pl a i n t i f f .   M o r e o v e r ,  pl a i n t i f f  is  a w a r e  o f  th e s e  d o c u m e n t s  

a s  th e s e  d o c u m e n t s  w e r e  s e i z e d  fro m  its  c u s t o d y .   D e s p i t e  thi s  

pl a i n t i f f  f ail e d  to  pr o v e  or  to  e x p l a i n  th e s e  d o c u m e n t s .    P l a i n  

re a d i n g  o f  th e  d o c u m e n t s  a t  p a g e  1 8 6  to  1 8 8  o f  c h a r g e - s h e e t  E x h .  

2 0 2  s h o w s  th a t  d e f e n d a n t  N o .  1  pur c h a s e d  s e c u r i t y  N o .  2  fro m  

d e f e n d a n t  N o .  5  a n d  dir e c t e d  d e f e n d a n t  N o .  5  to  d e l i v e r  s e c u r i t y  

N o .  2  to  th e  pl a i n t i f f  b a n k .    L e t t e r  d a t e d  2 5/ 0 1/ 2 0 0 2  file d  a t  p a g e  

N o .  1 8 8  o f  c h a r g e - s h e e t  E x h .  2 0 2 ,  w h i c h  w a s  s e i z e d  fro m  th e  

pl a i n t i f f  b a n k  s h o w s  th a t  pl a i n t i f f  b a n k  w a s  inf o r m e d  a b o u t  th e  s a i d  

tr a n s a c t i o n  b e t w e e n  d e f e n d a n t  N o .  1  a n d  d e f e n d a n t  N o .  5 .      

5 7 . A ll  th e  d o c u m e n t s  on  w hi c h  pl a i n t i f f  is  rel yi n g  to  pr o v e  its  

tr a n s a c t i o n  s h o w s  th a t  th e  tr a n s a c t i o n  w a s  o f  s a l e  a n d  pur c h a s e ,  

bu t  pl a i n t i f f  h a s  n o t  le a d  a n y  e v i d e n c e  in  re s p e c t  o f  tra n s a c t i o n  o f  

s a l e  a n d  pur c h a s e .   T h e  e v i d e n c e  o n  re c o r d  o f  P W .  1  a n d  2  is  in  

re s p e c t  o f  e x c h a n g e  o f  s e c u r i t y  N o .  1  wit h  s e c u r i t y  N o .  2 ,  w hi c h  is  

n o t  a t  a ll  th e  tr a n s a c t i o n  b e t w e e n  th e  p a r t i e s .   T h e  d o c u m e n t s  o n  

re c o r d  a n d  a d m i s s i o n s  o f  th e  wit n e s s e s  in  th e i r  cr o s s - e x a m i n a t i o n  

cl e a r l y  g o e s  to  s h o w  th a t  th e  tra n s a c t i o n  w a s  o f  s a l e  a n d  pur c h a s e .  

A p a r t  fro m  thi s ,  th e r e  a r e  v a r i o u s  ot h e r  d o c u m e n t s  o n  re c o r d  w hi c h  

s h o w  th a t  tr a n s a c t i o n  N o .  1  w a s  o f  s a l e  a n d  pur c h a s e  a n d  no t  o f  
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e x c h a n g e .

5 8 . In  th e  n o t e s  o f  ar g u m e n t  pl a i n t i f f  h a s  s u b m i t t e d  th a t  b o t h  

th e  tra n s a c t i o n s  w e r e  o f  e x c h a n g e  i. e . ,  s e c u r i t y  N o .  1  w a s  e n t r u s t e d  

to  d e f e n d a n t  N o .  1  a n d  d e f e n d a n t  N o .  1  w a s  to  d e l i v e r  s e c u r i t y  N o .  

2  in  e x c h a n g e  th e r e o f .   S i m i l a r l y  s e c u r i t y  N o .  3  w a s  e n t r u s t e d  to  

d e f e n d a n t  N o .  1  a n d  d e f e n d a n t  N o .  1  w a s  to  d e l i v e r  s e c u r i t y  N o .  4  

in  e x c h a n g e  th e r e o f .

5 9 . T h e  bur d e n  of  pr o v i n g  th e  s u i t  tra n s a c t i o n  is  

al w a y s  on  th e  pl a i n t i f f  b a n k .   O n u s  m a y  s h i f t  o n  th e  d e f e n d a n t s  if  

pl a i n t i f f  pr o v e d  initi a l  bur d e n  of  pr o v i n g  th e  tra n s a c t i o n .    T h e r e  is  n o  

pl e a d i n g  in  re s p e c t  o f  e x c h a n g e  in  th e  e n t ir e  pl a i n t .   P l e a d i n g s  ar e  

in  re s p e c t  o f  s a l e  o f  s e c u r i t y  N o s .  1  a n d  3  a n d  pur c h a s e  o f  s e c u r i t y  

N o s .  2  a n d  4  by  th e  pl a i n t i f f  b a n k  thro u g h  d e f e n d a n t  N o .  1  

c o m p a n y .    A c c o r d i n g l y  th e r e  w a s  no  is s u e  in  re s p e c t  o f  tr a n s a c t i o n  

o f  e x c h a n g e  o f  s e c u r i t i e s .   M o r e o v e r ,  n o n e  o f  th e  a b o v e  s t a t e d  

d o c u m e n t s  s h o w  th a t  th e  tra n s a c t i o n  w a s  o f  e x c h a n g e  o f  s e c u r i t i e s .  

S e c o n d l y ,  pl a i n t i f f  h a s  n e i t h e r  pl e a d e d  th a t  s e c u r i t y  N o .  1  w a s  s o l d  

to  d e f e n d a n t  N o .  1 .

6 0 .   T h e  tr a n s a c t i o n  N o .  1  a s  pl e a d e d  s h o w s  th a t  it  w a s  o f  s a l e  o f  

s e c u r i t y  N o .  1  a n d  pur c h a s e  o f  s e c u r i t y  N o .  2  by  th e  pl a i n t i f f  b a n k  

thro u g h  d e f e n d a n t  N o .  1 .    H o w e v e r ,  w h a t  tr a n s p i r e d  b e t w e e n  th e  

p a r t i e s  is  alt o g e t h e r  dif f e r e n t .    P e r u s a l  o f  D e a l  c o n f i r m a t i o n  E x h .  

1 9 0  s h o w s  th a t  it  w a s  d e f e n d a n t  N o .  1 ,  w h o  pur c h a s e d  s e c u r i t y  N o .  

1 .   T h e  diff e r e n c e  a m o u n t  o f  R s .  6 5 , 9 8 , 4 6 6 . 6 7  p s . ,  is  al s o  p a i d  by  
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d e f e n d a n t  N o .  1  fro m  its  o w n  a c c o u n t .   D e l i v e r y  o f  s e c u r i t y  N o .  1  is  

a l s o  ta k e n  by  d e f e n d a n t  N o .  1 .

6 1 . S i m i l a r l y  ot h e r  d o c u m e n t s  s e i z e d  fro m  pl a i n t i f f  b a n k  vid e  

s e i z u r e  m e m o  E x h .  2 4 6  i. e . ,  lett e r s  a t  p a g e  1 8 6   a n d  1 8 8  a n d  

c o n t r a c t  n o t e  d a t e d  2 2/ 0 1/ 2 0 0 2  a t  p a g e  1 8 7  s h o w s  th a t  s e c u r i t y  N o .  

2  w a s  pur c h a s e d  by  d e f e n d a n t  N o .  1  fro m  d e f e n d a n t  N o .  5  a n d  

d e f e n d a n t  N o .  5  w a s  dir e c t e d  to  d e l i v e r  s e c u r i t y  N o .  2  to  th e  pl a i n t i f f  

b a n k .    T h e s e  d o c u m e n t s  a r e  fil e d  on  re c o r d  by  th e  pl a i n t i f f  b a n k .  

T h e s e  d o c u m e n t s  ar e  al s o  s e i z e d  fro m  th e  cu s t o d y  o f  pl a i n t i f f  b a n k .  

D e s p i t e  th e  fa c t  th a t  pl a i n t i f f  b a n k  w a s  h a v i n g  kn o w l e d g e  o f  th e  

a b o v e  tr a n s a c t i o n ,   it  did  no t  fe e l  it  n e c e s s a r y  to  pl e a d  a n d  pr o v e  

th e  e x a c t  tra n s a c t i o n  a s  tra n s p i r e d  b e t w e e n  th e  p a r t i e s .    

6 2 . T h e  Indi a n  C o n t r a c t  A c t  pr o v i d e s  for  rig h t s  a n d  

lia b i li ti e s  o f  th e  p a r t i e s ,  a g e n t s  e t c .   S a l e  o f  G o o d  A c t  pr o v i d e s  for  

righ t s  a n d  lia b i liti e s  o f  bu y e r  a n d  s e l l e r  e t c .   Tr a n s f e r  o f  P r o p e r t y  A c t  

d e f i n e s  e x c h a n g e .   T h e  tr a n s a c t i o n  o f  s a l e  a n d  e x c h a n g e  ar e  

a lt o g e t h e r  diff e r e n t  a n d  it  h a s  diff e r e n t  c o n s e q u e n c e s .   S i m i l a r l y  a  

tr a n s a c t i o n  e n t e r  thr o u g h  a g e n t  or  br o k e r  a l s o  h a v e  diff e r e n t  

c o n s e n q u e n c e s  rig h t s  a n d  lia b i li ti e s .   U n d e r  s u c h  cir c u m s t a n c e s ,  it  

is  n e c e s s a r y  to  e x a m i n e  th e  d e f i n i t i o n s  o f  S a l e ,  A g e n c y  a n d  

E x c h a n g e  a s  d e f i n e d  in  S e c t i o n  4  o f  S a l e  o f  G o o d  A c t ,  S e c t i o n  1 8 2  

o f  T h e  Indi a n  C o n t r a c t  A c t  a n d  S e c t i o n  1 1 8  o f  T h e  Tr a n s f e r  o f  

P r o p e r t y  A c t  re s p e c t i v e l y .   T h e y  ar e  re p r o d u c e d  h e r e u n d e r .

6 3 . 4.  S al e  an d  agre e m e n t  to  s el l  :-
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(1 )    A  c o n t r a c t  o f  s a l e  o f  g o o d s  is  a  c o n t r a c t  w h e r e b y  th e  

s e l l e r  tra n s f e r s  or  a g r e e s  to  tr a n s f e r  th e  pr o p e r t y  in  g o o d s  to  th e  

bu y e r  for  a  pri c e .   T h e r e  m a y  b e  a  c o n t r a c t  o f  s a l e  b e t w e e n  o n e  

p a r t - o w n e r  a n d  a n o t h e r .

(2 ) A  c o n t r a c t  o f  s a l e  m a y  a b s o l u t e  or  c o n d i t i o n a l .

(3 ) W h e r e  un d e r  a  c o n t r a c t  o f  s a l e  th e  pr o p e r t y  in  th e  g o o d s  

is  tr a n s f e r r e d  fro m  th e  s e l l e r  to  th e  bu y e r ,  th e  c o n t r a c t  is  c a l l e d  a  

s a l e ,  bu t  w h e r e   th e  tra n s f e r  o f  th e  pr o p e r t y  in  th e  g o o d s  is  to  ta k e  

pl a c e  a t  a  fut u r e  tim e  or  s u b j e c t  to  s o m e  c o n d i t i o n  th e r e a f t e r  to  b e  

fulfill e d ,  th e  c o n t r a c t  is  c a l l e d  a n  a g r e e m e n t  to  s e l l .

(4 ) A n  a g r e e m e n t  to  s e l l  b e c o m e s  a  s a l e  w h e n  th e  tim e  

el a p s e s  or  th e  c o n d i t i o n s  a r e  fulfill e d  s u b j e c t  to  w hi c h  th e  pr o p e r t y  

in  th e  g o o d s  is  to  b e  tra n s f e r r e d .

6 4 . 18 2 .  “A g e n t  an d  “prin c i p a l ”  defi n e d .   :-

 “ a n  a g e n t  is  a  p e r s o n  e m p l o y e d  to  d o  a n y  a c t  for  a n o t h e r ,  or  

to  re p r e s e n t  a n o t h e r  in  d e a l i n g s  with  third  p e r s o n s .   T h e  p e r s o n  for  

w h o m  s u c h  a c t  is  d o n e ,  or  w h o  is  s o  re p r e s e n t e d ,  is  c a l l e d  th e  

prin c i p a l .”

 

6 5 . 11 8 .  “ E x c h a n g e ”  def i n e d .  :-   

W h e n  tw o  p e r s o n  m u t u a l l y  tra n s f e r  o w n e r s h i p  o f  o n e  thin g  for  

th e  o w n e r s h i p  o f  a n o t h e r ,  n e i t h e r  thin g  or  b o t h  thin g s  b e i n g  m o n e y ,  

on l y ,  th e  tra n s a c t i o n  is  c a l l e d  a n  “ex c h a n g e ” .   A  tra n s f e r  o f  pr o p e r t y  

in  c o m p l e t i o n  o f  a n  e x c h a n g e  c a n  b e  m a d e  o n l y  in  m a n n e r  pr o v i d e d  

for  th e  tr a n s f e r  o f  s u c h  pr o p e r t y  by  s a l e .
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6 6 . S a l e  is  c o m p l e t e d  o n  d e l i v e r y  o f  g o o d s  a n d  re c e i p t  o f  

pri c e  th e r e o f .   O n c e  th e  g o o d s  ar e  d e l i v e r e d  a n d  pri c e  is  p a i d ,  th e  

o n l y  re m e d y  wit h  th e  s e l l e r  is  to  s u e  for  pri c e  a s  pr o v i d e d  un d e r  

S e c t i o n  5 5  o f  T h e  S a l e  o f  G o o d  A c t .   In  th e  pr e s e n t  c a s e ,  pl a i n t i f f  

h a s  re c e i v e d  th e  pri c e  si n c e  it  h a s  re c e i v e d  diff e r e n c e  a m o u n t  a n d  

dir e c t e d  d e f e n d a n t  N o .  1  to  pur c h a s e  s e c u r i t y  N o .  2  fro m  th e  

re m a i n i n g  c o n s i d e r a t i o n .   A f t e r  p a y m e n t  o f  dif f e r e n c e  a m o u n t ,  th e  

re m a i n i n g  a m o u n t  in  th e  cu s t o d y  o f  d e f e n d a n t  N o .  1  is  for  th e  

pur c h a s e  o f  s e c u r i t y  N o . 2  for  th e  pl a i n t i f f  b a n k ,  a s  c u s t o d i a n  

th e r e o f .     A s  s u c h ,  th e  fir s t  le g  o f  th e  tr a n s a c t i o n  is  c o m p l e t e d .    

6 7 . F o r  th e  tr a n s a c t i o n  o f  e x c h a n g e ,  b o t h  th e  p a r t i e s  n e e d  

to  b e  o w n e r  o f  th e  pr o p e r t i e s  to  b e  e x c h a n g e d .   O n  th e  d a t e  o f  

tr a n s a c t i o n  i. e .  1 5/ 0 1/ 2 0 0 2 ,  d e f e n d a n t  N o .  1  w a s  n o t  o w n e r  o f  

s e c u r i t y  N o .  2 .   M o r e o v e r ,  th e  tra n s a c t i o n  a s  pl e a d e d  d o e s  no t  s h o w  

th a t  it  w a s  o f  e x c h a n g e .   

6 8 . T h e r e  is  n o  pl e a d i n g  o f  e x c h a n g e  o f  s e c u r i t y  N o .  1  a n d  

s e c u r i t y  N o .  2 .   N o t  a  si n g l e  d o c u m e n t  is  th e r e  o n  re c o r d  to  s h o w  

th a t  th e  tr a n s a c t i o n  w a s  o f  e x c h a n g e .   T h o u g h  P . W .  1  a n d  2  h a v e  

d e p o s e d  th a t  th e  tr a n s a c t i o n s  w e r e  o f  e x c h a n g e ,  th e y  h a v e  

a d m i t t e d  in  cr o s s  e x a m i n a t i o n  th a t  th e  tr a n s a c t i o n s   w e r e  o f  s a l e  

a n d  pur c h a s e .    

6 9 . It  is  a l s o  p e r t i n e n t  to  n o t e  th a t  pri c e  o f  s e c u r i t y  N o .  1  i. e .  

dif f e r e n c e  a m o u n t   R s .  6 5 ,  9 8 ,  4 6 6 . 6 7  p s . ,  is  p a i d  by  d e f e n d a n t  N o .  

1  c o m p a n y  fro m  its  o w n  a c c o u n t .   S e c u r i t y  N o .  1  w a s  al s o  d e l i v e r e d  
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to  d e f e n d a n t  N o .  1  c o m p a n y .    D e f e n d a n t  N o .  1  h a s  pl e a d e d  th a t  

s e c u r i t y  N o .  1  w a s  pur c h a s e d  by  it.     T h i s  s h o w s  th a t  s e c u r i t y  N o .  1  

w a s  s o l d  by  pl a i n t i f f  b a n k  to  d e f e n d a n t  N o .  1 ,  a s  prin c i p l e .   A s  p e r  

th e  cir c u l a r s  is s u e d  by  R B I  d a t e d  1 5/ 0 9/ 1 9 9 2  fil e d  a t  E x h .  3 3 3 ,  a n d  

cir c u l a r  d a t e d  0 4/ 0 9/ 1 9 9 2  fil e d  a t  E x h .  3 3 6 ,  if  th e  tr a n s a c t i o n s  a r e  

e n t e r e d  thro u g h  br o k e r s ,   th e  rol e  o f  br o k e r  s h o u l d  b e  re s t r i c t e d  to  

th a t  o f  brin g i n g  th e  tw o  p a r t i e s  to  th e  d e a l  to g e t h e r .   B u t  in  th e  

pr e s e n t  c a s e ,  d e f e n d a n t  N o . 1  h a s  its e l f  pu r c h a s e d  s e c u r i t y  N o .  1  a s  

prin c i p a l .   T h o u g h  pl a i n t i f f  b a n k  is  a w a r e  o f  thi s  fa c t  it  did  n o t  find  it  

n e c e s s a r y  to  pl e a d  thi s  fa c t ,  or  it  is  d e l i b e r a t e l y  s u p p r e s s i n g   thi s  

fa c t .    

7 0 . A s  re g a r d i n g  s e c o n d  le g  o f  tra n s a c t i o n  o f  pur c h a s e  o f  

s e c u r i t y  N o .  2  by  th e  pl a i n t i f f  b a n k  thro u g h  d e f e n d a n t  N o .  1  is  

c o n c e r n e d ,   p e r u s a l  o f  E x h .  1 9 1  s h o w s  th a t  a s  p e r  thi s  d e a l  

c o n f i r m a t i o n  pl a i n t i f f  b a n k  e n t e r e d  int o  d e a l  o f  pur c h a s e  o f  s e c u r i t y  

N o .  2  thr o u g h   d e f e n d a n t  N o .  1 .   T h i s  d o c u m e n t  al s o  s h o w s  th a t  

s e c u r i t y  N o .  2   2 0 1 7  w a s  to  b e  d e l i v e r e d  wit hi n  4 5  d a y s  fro m  th e  

d a t e  o f  s e t t l e m e n t  i. e .  1 9/ 0 1/ 2 0 0 2 .   T h e  pri c e  o f  thi s  s e c u r i t y  R s .  

4 , 0 4 , 0 0 , 0 0 0 / -  wit h  a c c r u e d  int e r e s t  o f  R s .  3 5 , 8 6 6 . 6 7  p s . ,  tot a l  R s .  

4 , 0 4 , 3 5 , 8 6 6 . 6 7  p s . ,  is  alr e a d y  p a i d  by  pl a i n t i f f  w h i c h  is  re t a i n e d  by  

th e  d e f e n d a n t  N o .  1  fro m  th e  fir s t  le g  o f  tra n s a c t i o n  i. e . ,  s a l e  o f  

s e c u r i t y  N o .  1 .    T h i s  s h o w s  th a t  th e  s e c o n d  le g  o f  th e  fir s t  

tra n s a c t i o n  w a s  o f  pur c h a s e  o f  s e c u r i t y  N o .  2  by  th e  pl a i n t i f f  b a n k  

thro u g h   d e f e n d a n t  N o .  1 .    D e s p i t e  th e  fa c t  th a t  th e  s e c o n d  le g  o f  

tra n s a c t i o n  N o .  1  w a s  o f  pur c h a s e  o f  s e c u r i t y  N o .  2  by  th e  pl a i n t i f f  

b a n k  thr o u g h   d e f e n d a n t  N o .  1 ,  pl a i n t i f f  b a n k  di d  n o t  le a d  e v i d e n c e  

a s  s u c h .      
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7 1 . T h e  tra n s a c t i o n  a s  pl e a d e d  by  th e  pl a i n t i f f  is  o f  pur c h a s e  

o f  s e c u r i t y  N o .  2  thr o u g h  d e f e n d a n t  N o .  1 .   D e f e n d a n t  N o .  1  is  a l s o  

a d m i t t i n g  th e  tr a n s a c t i o n  a s  pl e a d e d  by  th e  pl a i n t i f f  th a t  thi s  

tr a n s a c t i o n  N o .  1  w a s  o f  s a l e  a n d  pur c h a s e  o f  s e c u r i t y  N o s .  1  a n d  2  

by  th e  pl a i n t i f f  b a n k  thr o u g h  d e f e n d a n t  N o .  1 .   T h e  d o c u m e n t s  

di s c u s s e d  a b o v e ,  p a r t i c u l a r l y  E x h .  2 3 7 ,  2 3 8 ,  1 9 2  a n d  1 9 3  al s o  

s h o w s  th a t  th e  s e c o n d  le g  o f  tra n s a c t i o n  w a s  o f  pur c h a s e  o f  

s e c u r i t y  N o .  2  thr o u g h  th e  d e f e n d a n t  N o s .  1  a n d  2  in  th e i r  c a p a c i t y  

a s  br o k e r .   D e s p i t e  th e  a b o v e  fa c t s ,  th e  e v i d e n c e  le a d  by  pl a i n t i f f  is  

o f  e x c h a n g e .       

7 2 . T h u s ,  th e r e  is  n o  e v i d e n c e  o n  re c o r d  in  re s p e c t  o f  th e  

tr a n s a c t i o n  pl e a d e d  by  th e  pl a i n t i f f  b a n k .   N e i t h e r  th e r e  is  e v i d e n c e  

o n  re c o r d  o f  th e  tra n s a c t i o n  a s  tra n s p i r e d  b e t w e e n  pl a i n t i f f  a n d  

d e f e n d a n t  N o s .  1  a n d  2 .   T h e  e v i d e n c e  le a d  by  pl a i n t i f f  is  o f  

e x c h a n g e  o f  s e c u r i t y  N o .  1  wit h  s e c u r i t y  N o .  2  a n d  s e c u r i t y  N o .  3  

wit h  s e c u r i t y  N o .  4 ,  h o w e v e r ,  th e r e  is  n o  pl e a d i n g  in  re s p e c t  o f  

e x c h a n g e  o f  s e c u r i t i e s .    P l a i n t i f f  h a s  its e l f  reli e d  up o n  th e  c a s e  o f  ,  

B o n d a r  Si n g h  _V s -  Ni h a l  Si n g h ,  rep o rt e d  in  (20 0 3 )  4  S . C . C . ,  

16 1 ,  w h e r e i n  H o n ' b l e  S u p r e m e  C o u r t  h a s  h e l d  th a t ,  “ n o  e v i d e n c e  

c a n  b e  lo o k e d  in  wit h o u t  pl e a d i n g s ” .   T h e  rati o  laid  d o w n  by  H o n ' b l e  

S u p r e m e  C o u r t  a p p l i e s  to  th e  pl a i n t i f f  al s o .    I,  th e r e f o r e ,  h o l d  th a t  

pl a i n t i f f  b a n k  fail e d  to  pr o v e  tra n s a c t i o n  d a t e d  1 5/ 0 1/ 2 0 0 2  a s  

pl e a d e d  by  it.          

7 3 .   T h e  s e c o n d  tr a n s a c t i o n  d a t e d  2 8/ 0 2/ 2 0 0 2  is  pl e a d e d  in  

p a r a  4 - b  o f  th e  pl a i n t ,  w hi c h  h a s  b e e n  re p r o d u c e d  a b o v e  in  
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v e r b a t i m .    A c c o r d i n g  to  pl a i n t i f f ,  d e f e n d a n t  N o s .  1  a n d  2  is s u e d  

lett e r  d a t e d  2 8/ 0 2/ 2 0 0 2  a n d  in  pur s u a n c e  th e r e o f  pl a i n t i f f  b a n k  

e n t r u s t e d  to  th e  d e f e n d a n t  N o .  1  s e c u r i t y  N o .  3  for  s e l l i n g  th e  s a m e  

for  c o n s i d e r a t i o n  o f  R s .  6 , 4 0 , 3 2 , 3 4 7 . 4 8  p s .   S a i d  s e c u r i t y  N o .  3  w a s  

to  b e  ph y s i c a l l y  d e l i v e r e d  by  th e  pl a i n t i f f  b a n k  to  th e  d e f e n d a n t  N o .  

1  wit hi n  1 5  d a y s  fro m  2 8/ 0 2/ 2 0 0 2 .   It  w a s  furt h e r  a g r e e d  th a t  

d e f e n d a n t  N o .  1  in s t e a d  o f  p a y i n g  th e  s a i d  s a l e  c o n s i d e r a t i o n  in  

c a s h  to  th e  pl a i n t i f f  b a n k  will  pu r c h a s e  G o v e r n m e n t  s e c u r i t y  N o .  4  

for  th e  c o n s i d e r a t i o n  o f  R s .  5 , 7 9 , 5 6 , 2 5 0 / -  a n d  ph y s i c a l l y  d e l i v e r  th e  

s a m e  to  th e  pl a i n t i f f  b a n k  wit h i n  4 5  d a y s  fro m  2 8/ 0 2/ 2 0 0 2 .    

7 4 . P l a i n t i f f  h a s  furt h e r  c o n t e n d e d  th a t  in  c o n f i r m a t i o n  o f  th e  

a b o v e  tr a n s a c t i o n  e n t e r e d  int o  o n  2 8/ 0 2/ 2 0 0 2 ,  pl a i n t i f f  b a n k  s e n t  a  

lett e r  b e a r i n g  N o .  2 4 7 2 / 0 1/ 0 2  d a t e d  2 8/ 0 2/ 2 0 0 2  by  fa x  ( E x h . 1 9 9 )  a s  

w e l l  a s  by  c o u r i e r  s e r v i c e  to  d e f e n d a n t  N o .  1  c o m p a n y  a n d  

th e r e a f t e r  a s  p e r  th e  tr a d e  pr a c t i c e  d e l i v e r e d  a n d  h a n d e d  o v e r  

s e c u r i t y  N o .  3  a l o n g  wit h  bl a n k  tra n s f e r  for m s  to  S h r i  P u s h p a k  K h o t ,  

w h o  is  re p r e s e n t a t i v e  a n d  e m p l o y e e  o f  d e f e n d a n t  N o .  1  c o m p a n y  

on  0 7/ 0 3/ 2 0 0 2 .    5  tr a n s f e r  for m s  in  re s p e c t  o f  M K V D C  s e c u r i t i e s  

w e r e  no t  pr o p e r l y  fill e d  in.   D e f e n d a n t  N o .  1  c o m p a n y  c a l l e d  up o n  

th e  pl a i n t i f f  to  s e n d  5  tr a n s f e r  for m s  du l y  fill e d  in  w h i c h  w e r e  s e n t  by  

pl a i n t i f f  b a n k  a l o n g  wit h  lett e r  d a t e d  1 6/ 0 3/ 2 0 0 2  ( E x h .  1 9 4 ) .   

7 5 . P l a i n t i f f  b a n k  h a s  furt h e r  c o n t e n d e d  th a t  d e f e n d a n t  N o .  

1  c o m p a n y  p a i d  diff e r e n c e  a m o u n t  o f  R s .  6 0 , 7 6 , 0 9 7 . 4 8  p s . ,  w hi c h  

w a s  p a i d  by  th e  d e f e n d a n t  N o .  1  c o m p a n y  vid e  1 3  dr a f t s  d a t e d  

0 6/ 0 3/ 2 0 0 2  d e l i v e r e d  by  S h r i  P u s h p a k  K h o t  a n d  th a t  d e f e n d a n t  N o .  
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1  c o m p a n y  p a i d  th e  s a i d  a m o u n t  by  w a y  o f  1 3  dr a f t s  w hi c h  w e r e  

ph y s i c a l l y  h a n d e d  o v e r  thr o u g h  th e i r  e m p l o y e e  a n d  re p r e s e n t a t i v e  

S h r i  P u s h p a k  K h o t  a n d  th e  tra n s a c t i o n  d a t e d  2 8/ 0 2/ 2 0 0 2  w a s  a c t e d  

up o n ,  bu t  d e f e n d a n t  N o .  1  c o m p a n y  di d  no t  d e l i v e r  s e c u r i t y  N o .  4 .  

7 6 . P l a i n t i f f  h a s  furt h e r  s u b m i t t e d  th a t  a s  p e r  th e  tr a n s a c t i o n  

d a t e d  1 5/ 0 1/ 2 0 0 2  a n d  2 8/ 0 2/ 2 0 0 2 ,  d e f e n d a n t  N o .  1  w a s  un d e r  

c o n t r a c t u a l  a n d  le g a l  o b li g a t i o n  to  pur c h a s e  a n d  d e l i v e r  s e c u r i t y  

N o s .  2  a n d  4  b e f o r e  0 5/ 0 3/ 2 0 0 2  a n d  1 4/ 0 4/ 2 0 0 2  re s p e c t i v e l y .    

7 7 . D e f e n d a n t  N o .  1  h a s  pl e a d e d  th a t  d e f e n d a n t  N o .  1  is  n o t  

c o n c e r n e d  in  a n y  m a n n e r  wit h  tra n s a c t i o n  m e n t i o n  in  p a r a  N o .  4 - B  

o f  th e  pl a i n t  d a t e d  2 8/ 0 2/ 2 0 0 2 .    D e f e n d a n t  N o .  1  furt h e r  c o n t e n d s  

P l a i n t i f f  h a d  e n t e r e d  int o  s a i d  tr a n s a c t i o n  wit h  d e f e n d a n t  N o .  3  

dir e c t l y  a n d  th e r e f o r e ,  th e  pl a i n t i f f  h a s  s e e k  to  re m e d y ,  if  a n y ,  

a g a i n s t  th e  d e f e n d a n t  N o .  3  on l y .    D e f e n d a n t  N o s .  1  a n d  2  h a v e  

furt h e r  s u b m i t t e d  th a t  th e y  ar e  n o t  a w a r e  w h e t h e r  M K V D C  b o n d s  

ar e  lyin g  wit h  d e f e n d a n t  N o .  7 .  

7 8 . D e f e n d a n t  N o s .  3  a n d  4  h a v e  d e n i e d  th e  tra n s a c t i o n  

a lt o g e t h e r .    D e f e n d a n t  N o s .  5 - a  a n d  5 - b  d o  no t  s a y  a n y t h i n g  a b o u t  

th e  tra n s a c t i o n .    D e f e n d a n t  N o s .  5  a n d  6  ar e  e x - p a r t e .    

7 9 . D e f e n d a n t  N o . 7  h a s  pl e a d e d  th a t  c e r t a i n  tra n s a c t i o n  

tr a n s p i r e d  b e t w e e n  pl a i n t i f f  o n  on e  p a r t  a n d  d e f e n d a n t  N o s .  1  a n d  2  

o n  th e  ot h e r  p a r t .   C e r t a i n  c o r r e s p o n d e n c e  e n t e r e d  b e t w e e n  pl a i n t i f f  

a n d  d e f e n d a n t  N o s .  1  a n d  2  w e r e  fil e d  by  th e  d e f e n d a n t  N o .  2  wit h  it  
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at  th e  tim e  of  a v a i l i n g  o f  c a s h  cr e d i t  fa c i l i ty .   D e f e n d a n t  N o .  2  

d e p o s i t e d  M K V D C  b o n d s  w o r t h  R s .  1 . 5  cr o r e s  to w a r d s  s e c u r i t y  for  

th e  c a s h  cr e d i t  fa c i l i ty  o f  R s .  2 0  cr o r e s  a n d  pl e d g e d  th e  s a i d  

M K V D C  b o n d s  wit h  d e f e n d a n t  N o .  7  b a n k  a n d  a l s o  h a n d e d  o v e r  

ori g i n a l  b o n d s  al o n g  wit h  tra n s f e r  for m s  dul y  si g n e d  by  th e  

c o n c e r n e d  of f i c e r  o f  th e  pl a i n t i f f  b a n k .    It  h a s  furt h e r  c o n t e n d e d  th a t  

th e  tr a n s a c t i o n  b e t w e e n  pl a i n t i f f  a n d  d e f e n d a n t  N o s .  1  a n d  2  is  a  

c o n c l u d e d  c o n t r a c t  a n d  w a s  a c t e d  up o n  a n d  d e f e n d a n t  N o .  2  

b e c a m e  o w n e r  o f  s a i d  M K V D C  b o n d s  a n d  pl e d g e d  it  with  d e f e n d a n t  

N o .  7  b a n k .   

8 0 . In  or d e r  to  pr o v e  th e  s e c o n d  tra n s a c t i o n  d a t e d  

2 8/ 0 2/ 2 0 0 2 ,  pl a i n t i f f  b a n k  h a s  reli e d  up o n  th e  te s t i m o n i e s  o f  P W . 1  

a n d  P W . 2 .    P W .  1  is  th e  M a n a g i n g  D i r e c t o r  o f  th e  pl a i n t i f f  b a n k ,  h e  

cl a i m s  to  h a v e  kn o w l e d g e  o f  th e  tra n s a c t i o n  b e i n g  d e a l t  by  hi m .   H e  

al s o  cl a i m s  to  h a v e  re a d  th e  pl a i n t  a n d  writt e n  s t a t e m e n t .   P W . 1  

h a s  d e p o s e d  th a t  th e  tr a n s a c t i o n  d a t e d  2 8/ 0 2/ 2 0 0 2 ,  w a s  to  e n t r u s t  

s e c u r i t y  N o .  3  to  d e f e n d a n t  N o s .  1  a n d  2  a n d  in  lie u  th e r e o f  

d e f e n d a n t  N o s .  1  a n d  2  w e r e  to  pr o c u r e  s e c u r i t y  N o .  4 .   H e  al s o  

d e p o s e d  th a t  dif f e r e n c e  a m o u n t  o f  R s .  6 0 , 7 6 , 0 9 7 / -  is  p a i d  by  

d e f e n d a n t  N o s .  1  a n d  2  thro u g h  1 3  d e m a n d  dr a f t s  d a t e d  

0 6/ 0 3/ 2 0 0 2 .    A c c o r d i n g  to  thi s  wit n e s s  o n  2 8/ 0 2/ 2 0 0 1 ,  d e f e n d a n t  

N o .  1  h a s  s e n t  a  fa x  ( E x h .  1 9 5 ) .  In  hi s  furt h e r  cr o s s - e x a m i n a t i o n ,  

thi s  witn e s s  cl a r i f i e d  th a t  th o u g h  th e  fa x  is  d a t e d  2 8/ 0 2/ 2 0 0 1 ,   it  w a s  

re c e i v e d  o n  2 8/ 0 2/ 2 0 0 2  a n d  th e  d a t e  m e n t i o n e d  on  th e  lett e r  is  n o t  

c o r r e c t .   H e  h a s  furt h e r  s t a t e d  th a t  th e n  M a n a g i n g  D i r e c t o r  

S h r i J o s h i  dir e c t e d  S a u .  D e s h p a n d e  to  c o n f i r m  th e  d e a l  by  pu t ti n g  
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a n d  e n d o r s e m e n t  to  th a t  e f f e c t  a n d  in  pur s u a n c e  th e r e o f  lett e r  

d a t e d  2 8/ 0 2/ 2 0 0 2  ( E x h . 2 1 0 )  w a s  s e n t  c o n f i r m i n g  th e  d e a l  un d e r  th e  

si g n a t u r e  o f  S h r i  U t i k a r .      H e  h a s  furt h e r  d e p o s e d  th a t  M a n a g i n g  

D i r e c t o r  S h r i  J o s h i  ph y s i c a l l y  d e l i v e r e d  s e c u r i t y  N o .  3  a l o n g  wit h  

bl a n k  si g n e d  tra n s f e r  for m s  to  S h r i  P u s h p a k  K h o t ,  w h o  is  e m p l o y e e  

o f  d e f e n d a n t  N o .  1  c o m p a n y  on  0 7/ 0 3/ 2 0 0 2 ,  w h o  a c k n o w l e d g e d  th e  

re c e i p t  ( E x h .  2 0 9 ) .    H e  h a s  al s o  s t a t e d  th a t  th e  diff e r e n c e  a m o u n t  

p a i d  by  1 3  d e m a n d  dr a f t s  b e a r i n g  N o .  4 2 4 7 7 7  to  4 2 4 7 8 9 .    H e  

furt h e r  d e p o s e d  th a t  on  1 6/ 0 3/ 2 0 0 2  d e f e n d a n t  N o .  1   c o m p a n y  

tel e p h o n i c a l l y  inf o r m e d  th a t  5  bl a n k  tr a n s f e r  for m s  of  M K V D C  

b o n d s  w e r e  n o t  c o r r e c t l y  fill e d  up  a n d  re q u e s t e d  for  s e n t  5  si g n e d  

bl a n k  for m s  a n d  a c c o r d i n g l y  on  1 6/ 0 3/ 2 0 0 2 ,  pl a i n t i f f  b a n k  a g a i n  

s e n t  5  bl a n k  si g n e d  for m s  by  is s u i n g  a  lett e r  d a t e d  1 6/ 0 3/ 2 0 0 2  ( E x h .  

1 9 4 ) .   H e  a l s o  s t a t e s  th a t  s i n c e  th e  d e l i v e r y  o f  s e c u r i t y  N o s .  2  &  4  

w a s  n o t  re c e i v e d  by  pl a i n t i f f  b a n k ,  it  is s u e d  tw o  s e p a r a t e  n o t i c e s ,  

b o t h  d a t e d  3 0/ 0 4/ 2 0 0 2  ( E x h .  1 9 2  &  E x h .  1 9 3 )  to  w hi c h  d e f e n d a n t  

N o .  1  re p l i e d  thr o u g h  it  A d v o c a t e  A d h i a  a n d  A d h i a  on  2 9/ 0 5/ 2 0 0 2  

a n d  0 3/ 0 6/ 2 0 0 2  ( E x h .  2 1 5  &  E x h .  2 1 6 ) .    H e  furt h e r  s t a t e s  th a t  

d e f e n d a n t  N o .  1  inf o r m e d  th a t  th e  tr a n s a c t i o n  d a t e d  2 8/ 0 2/ 2 0 0 2  

w a s  e n t e r e d  int o  by  pl a i n t i f f  with  d e f e n d a n t  N o .  3 .   H e  furt h e r  s t a t e s  

th a t  s e c u r i t y  N o s .  1  a n d  3  w e r e  d e l i v e r e d  to  d e f e n d a n t  N o s .  1  a n d  2  

a n d  in  lie u  th e r e o f   d e f e n d a n t  N o s .  1  a n d  2  w e r e  to  d e l i v e r  s e c u r i t y  

N o s .  2  a n d  4  in  e x c h a n g e  th e r e o f .

8 1 . P l a i n t i f f  b a n k  h a s  e x a m i n e d  P W . 1  a s  its  wit n e s s  to  

pr o v e  s u i t   tra n s a c t i o n s .    In  hi s  cr o s s - e x a m i n a t i o n ,  thi s  witn e s s  i. e .  

P W . 1  h a s  gi v e n  s o m e  gl a r i n g  a d m i s s i o n s .    H e  h a s  a d m i t t e d  th a t  
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h e  d o e s  n o t  h a v e  a n y  kn o w l e d g e  a b o u t  tra n s a c t i o n  d a t e d  

1 5/ 0 1/ 2 0 0 2  a n d  2 8/ 0 2/ 2 0 0 2 .    H e  h a s  a l s o  a d m i t t e d  th a t  d e f e n d a n t  

N o .  1  is  a  br o k e r .   H e  h a s  d e n i e d  kn o w i n g  a s  to  h o w  th e  

tra n s a c t i o n s  o f  s a l e  a n d  pur c h a s e  o f  G o v e r n m e n t  s e c u r i t i e s  a r e  to  

b e  d e a l t  wit h .    H e  al s o  d e n i e s  kn o w i n g  cir c u l a r s  a n d  dir e c t i o n s  o f  

R e s e r v e  B a n k  of  Ind i a ,  w hi c h  ar e  m a n d a t o r y  to  b e  foll o w e d  w hi l e  

d e a l i n g  in  G o v e r n m e n t  s e c u r i t i e s .    H e  h a s  a l s o  a d m i t t e d  th a t  

pl a i n t i f f  b a n k  d o e s  n o t  h a v e  d e a l  c o n f i r m a t i o n  n o t e  in  re s p e c t  o f  

s e c o n d  tra n s a c t i o n  d a t e d  2 8/ 0 2/ 2 0 0 2 .   H e  a l s o  d e n i e s  kn o w i n g  

c o n t e n t s  o f  pl a i n t , .   M o s t  im p o r t a n t l y  thi s  wit n e s s  a d m i t s  re c e i v i n g  

d e a l  c o n f i r m a t i o n  lett e r s  a t  E x h .  2 4 2  to  2 4 5  a n d  2 4 8  b e t w e e n  

d e f e n d a n t  N o .  3  C e n t u r y  D e a l e r s  P v t .  Lt d . ,  a n d  pl a i n t i f f  b a n k  a n d  

th a t  pl a i n t i f f  n e v e r  e n t e r e d  int o  a n y  tra n s a c t i o n  d a t e d  2 8/ 0 2/ 2 0 0 2  

wit h  d e f e n d a n t  N o .  1 .  T h i s  wit n e s s  d e n i e s  kn o w i n g  th e  c o n t e n t s  o f  

hi s  o w n  lett e r s  E x h .  1 9 2  a n d  E x h .  1 9 3  a n d  furt h e r  d e n i e s  re c e i v i n g  

diff e r e n c e  a m o u n t  o f  R s .  6 0 , 7 6 , 0 9 7 . 4 8  p s . ,  by  th e  pl a i n t i f f  b a n k  

w hi c h  h e  h a s  hi m s e l f  d e p o s e d  in  hi s  a f f i d a v i t  in  lie u  o f  e x a m i n a t i o n -

in - c h i e f  E x h .  1 4 0 .   W h e n  a  s p e c i f i c  qu e s t i o n  w a s  a s k e d  to  hi m  

w h e t h e r  d e f e n d a n t  N o .  1  h a d  n o t  s e n t  E x h .  1 9 5  to  th e  pl a i n t i f f  b a n k ,  

P W . 1  a n s w e r e d  th a t  h e  d o e s  n o t  kn o w .    

8 2 . In  hi s  cr o s s - e x a m i n a t i o n  by  d e f e n d a n t  N o .  5 - a ,  P W . 1  

a d m i t t e d  th a t  s e c u r i t y  N o s .  1  a n d  3  w e r e  n e v e r  gi v e n  to  d e f e n d a n t  

N o s .  5 - a  or  5 - b  a n d  th e s e  s e c u r i t i e s  w e r e  gi v e n  to  d e f e n d a n t  N o s .  1  

a n d  2  for  e x c h a n g e .    In  hi s  cr o s s - e x a m i n a t i o n  by  d e f e n d a n t  N o .  7 ,  

h e  h a s  a d m i t t e d  th a t  pl a i n t i f f  b a n k  di d  n o t  m a i n t a i n  th e  a c c o u n t  in  

re s p e c t  o f  s a l e  a n d  pur c h a s e  o f  G o v e r n m e n t  s e c u r i t i e s .    
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8 3 . P l a i n t i f f  b a n k  h a s  al s o  e x a m i n e d  P W . 2  for  pr o v i n g  th e  

tr a n s a c t i o n s  a s  w e l l  a s  for  pr o v i n g  th e  fr a u d ,  c o l l u s i o n ,  m i s -

a p p r o p r i a t i o n ,  br e a c h  o f  tru s t  e t c .   P W . 2  is  th e  Inv e s t i g a t i n g  O f f i c e r  

o f  C r i m e  N o .  7 5/ 2 0 0 2  of  C i t y  K o t w a l i  p o l i c e  s t a t i o n ,  A m r a v a t i .   H e  

fil e d  ch a r g e - s h e e t  ( E x h .  2 0 2 )  w h i c h  w a s  re g i s t e r e d  a s  R e g u l a r  

C r i m i n a l  C a s e  N o .  8 4 7/ 2 0 0 2  a n d  is  p e n d i n g  in  th e  C o u r t  o f  C h i e f  

J u d i c i a l  M a g i s t r a t e ,  A m r a v a t i .    H e  h a s  fil e d  hi s  a f f i d a v i t  a t  E x h .  2 8 1 .  

H e  cl a i m s  to  b e  a w a r e  o f  th e  fa c t s  o f  th e  c a s e   a s  h e  h a s  

inv e s t i g a t e d  th e  cri m e ,  re a d  pl a i n t  a n d  writt e n  s t a t e m e n t  a n d  g o n e  

thr o u g h  th e  re c o r d  o f  thi s  c a s e .   A c c o r d i n g  to  hi m ,  a s  p e r  

tr a n s a c t i o n  d a t e d  2 8/ 0 2/ 2 0 0 2  b e t w e e n  pl a i n t i f f  b a n k  a n d  d e f e n d a n t  

N o s .  1  a n d  2,  s e c u r i t y  N o .  3  o w n e d  by  th e  pl a i n t i f f  b a n k  w e r e  

e n t r u s t e d  to  d e f e n d a n t  N o s .  1  a n d  2  for  e x c h a n g e  wit h  s e c u r i t y  N o .  

4 .   H e  furt h e r  s a y s  th a t  th e  d e f e n d a n t  N o s .  1 ,  3  a n d  5  c o m p a n i e s  

a n d  th e i r  dir e c t o r s  a n d  of f i c e  b e a r e r s  d e f e n d a n t  N o s .  2 ,  4 ,  5 - a ,  5 - b  

a n d  6  m i s - a p p r o p r i a t e d  s e c u r i t y  N o s .  1  a n d  3  e n t r u s t e d  by  pl a i n t i f f  

b a n k  for  its  e x c h a n g e  by  s e c u r i t y  N o s .  2  a n d  4.   H e  h a s  furt h e r  

s t a t e d  in  hi s  e x a m i n a t i o n  in  ch i e f  th a t  on  0 4/ 0 3/ 2 0 0 2 ,   lett e r  w a s  

is s u e d  o n  th e  lat e r  p a d  o f  C e n t u r y  D e a l e r s  P v t . L t d . ,  th a t  s e c u r i t y  

N o .  3  w a s  re c e i v e d  fro m  P u s h p a k  K h o t  a n d  R a j e s h  L a s u n k a r .  In  hi s  

furt h e r  e x a m i n a t i o n  in  c h i e f ,  h e  h a s  d e p o s e d  th a t  d o c u m e n t  a t  p a g e  

N o .  7 7 3  o f  c h a r g e - s h e e t  E x h .  2 0 2  is  ori g i n a l  c h e q u e  is s u e d  by  

C e n t u r y  D e a l e r s  P v t .  L t d . ,  to  H . D . F . C . ,  for  th e  pur p o s e  o f  dr a w i n g  

d e m a n d  dr a f t  in  fa v o u r  o f  A m r a v a t i  P e o p l e s  C o - o p .  B a n k  a n d  

H . D . F . C .  B a n k   is s u e d  lett e r  to  th a t  e f f e c t  w hi c h  is  a t  E x h .  3 2 0 .     
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8 4 . In  hi s  cr o s s - e x a m i n a t i o n ,  P W . 2  h a s  tim e  a n d  a g a i n  

v o l u n t e e r e d  th a t  th e  tra n s a c t i o n  w a s  e x c h a n g e  a n d  n o t  o f  s a l e .  

W h e n e v e r  a n y  qu e s t i o n  w a s  a s k e d  thi s  wit n e s s  u s e d  to  a d d  th a t  th e  

tra n s a c t i o n  w a s  o f  e x c h a n g e .  W h e n  a  s p e c i f i c  qu e s t i o n  w a s  a s k e d  

w h e t h e r  h e  h a s  s e i z e d  or  c o l l e c t e d  a n y  d o c u m e n t  w h e r e  w o r d  

“ex c h a n g e ”  h a s  b e e n  m e n t i o n e d ,  h e  re p l i e d  in  n e g a t i v e ,  bu t  a d d e d  

th a t  in  th e  c o m p l a i n t  it  is  m e n t i o n e d  a s  “ex c h a n g e ” .   W h e n  hi s  

a t t e n t i o n  w a s  dr a w n  to  E x h .  2 3 8  a n d  E x h .  2 3 9 ,  h e  h a s  s t a t e d  th a t  

h e  di d  n o t  re a d  th e m .    H e  furt h e r  a d m i t s  th a t  a s  p e r  th e  F I R  th e  

s e c o n d  tr a n s a c t i o n  o f  s e c u r i t y  N o s .  3  a n d  4  w a s  e n t e r e d  b e t w e e n  

pl a i n t i f f  a n d  d e f e n d a n t  N o .  3  thr o u g h  th e  br o k e r  d e f e n d a n t  N o .  1 .  

h e  furt h e r  a d m i t s  th a t  o n  0 4/ 0 3/ 2 0 0 2 ,  d e f e n d a n t  N o .  3  fa x e d  d e a l  

c o n f i r m a t i o n  to  th e  pl a i n t i f f  b a n k  w hi c h  w e r e  s e i z e d  by  P . I .  S h r i  

D e s h m u k h  file d  o n  re c o r d  at  E x h .  2 4 2  to  2 4 5 .    H e  a l s o  a d m i t s  th a t  

d e f e n d a n t  N o .  3  C e n t u r y  D e a l e r s  p a i d  diff e r e n c e  a m o u n t  o f  R s .  

6 0 , 7 6 , 0 0 0 / -  to  th e  pl a i n t i f f  b a n k  in  re s p e c t  o f  s e c u r i t y  N o .  3 .   H e  

furt h e r  a d m i t s  th a t  h e  h a s  no t  s e i z e d  a n y  d o c u m e n t  to  s h o w  th a t  

s e c o n d  tra n s a c t i o n  o f  s e c u r i t y  N o .  3  w a s  e x e c u t e d  b e t w e e n  pl a i n t i f f  

b a n k  a n d  d e f e n d a n t  N o .  3  thr o u g h  d e f e n d a n t  N o .  1 .   H e  furt h e r  

a d m i t s  th a t  C e n t u r y  D e a l e r s  p a s s e d  G o v e r n m e n t  S e c u r i t y  N o .  3  to  

d e f e n d a n t  N o .  5  a n d  d e f e n d a n t  N o .  5  s o l d  th e s e  s e c u r i t i e s  to  m a n y  

p e r s o n s .   H e  a l s o  a d m i t s  th a t  d e f e n d a n t  N o s .  3  a n d  5  i. e .  C e n t u r y  

D e a l e r s  a n d  H o m e  Tr a d e  ar e  si s t e r  c o n c e r n s .  H e  a l s o  a d m i t s  th a t  

s e c u r i t y  N o .  3  w a s  pur c h a s e d  by  d e f e n d a n t  N o .  3 .

8 5 . In  hi s  cr o s s - e x a m i n a t i o n  by  d e f e n d a n t  N o .  5 - a ,  P W . 2  

tri e d  to  w a s h - ou t  th e  a d m i s s i o n s  gi v e n  by  hi m  in  th e  cr o s s  
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e x a m i n a t i o n  o f  d e f e n d a n t  N o s .  1  a n d  2 ,  h o w e v e r ,  a n  o p p o r t u n i t y  

w a s  gi v e n  to  th e  d e f e n d a n t  N o .  1  to  re - cr o s s  e x a m i n e  P W . 2 .   In  hi s  

re - cr o s s - e x a m i n a t i o n ,  P W . 2  a g a i n  re - a f f ir m e d   th e  a d m i s s i o n s  

gi v e n  by  hi m  in  th e  cr o s s - e x a m i n a t i o n  by  d e f e n d a n t  N o s .  1  a n d  2.  

H e  a l s o  a d m i t  to  h a v e  s e i z e d  m a n y  d o c u m e n t s  fro m  pl a i n t i f f  b a n k  

duri n g  th e  c o u r s e  o f  inv e s t i g a t i o n ,  w h i c h  s h o w s  th a t  th e  tr a n s a c t i o n  

to  b e  o f  s a l e  a n d  pur c h a s e  o f  s e c u r i t y  N o .  3 .    

8 6 . In  hi s  cr o s s - e x a m i n a t i o n  by  d e f e n d a n t  N o .  7 ,  P W . 2  h a s  

a d m i t t e d  th a t  h e  s e i z e d  d e a l  c o n f i r m a t i o n  lett e r  b e t w e e n  C e n t u r y  

d e a l e r s  P v t . L t d ,  G i l t e d g e  M a n a g e m e n t  a n d  P l a i n t i f f  b a n k .    H e  h a s  

a l s o  a d m i t t e d  th a t  a s  p e r  lett e r  s e i z e d  vid e  E x h .  2 4 6  th e r e  w a s  s a l e  

o f  s e c u r i t y  N o .  3  by  pl a i n t i f f  b a n k  to  C e n t u r y  D e a l e r s  P v t . L t d .   

        

8 7 . F o l l o w i n g  ar e  th e  d o c u m e n t s ,  p e r u s a l  o f  w h i c h  ar e  

n e c e s s a r y  to  d e c i d e  th e s e  is s u e s  a n d  p a r t i c u l a r l y  th e  s e c o n d  

tr a n s a c t i o n  d a t e d  2 8/ 0 2/ 2 0 0 2 .

( A ) E x h .  19 5  an d  E x h .  21 0  alle g e d  D e a l  C o n f i r m a t i o n  

date d  28/02/20 0 2 .   :-     P l a i n t i f f  h a s  pl e a d e d  a n d  P W . 1  a n d  2  h a v e  

d e p o s e d  th a t  a s  p e r  tr a n s a c t i o n  d a t e d  2 8/ 0 2/ 2 0 0 2 ,  d e f e n d a n t  N o .  1  

c o m p a n y  s e n t  a  fa x  d a t e d  2 8/ 0 2/ 2 0 0 1  re c e i v e d  by  it  o n  2 8/ 0 2/ 2 0 0 2 ,  

w h i c h  is  th e  d e a l  c o n f i r m a t i o n  o f  th e  s e c o n d  tr a n s a c t i o n .  

A c c o r d i n g l y  pl a i n t i f f  b a n k  c o n f i r m e d  th e  d e a l  by  is s u i n g  lett e r  E x h .  

2 1 0  un d e r  th e  si g n a t u r e  o f  S h r i  U t i k a r .    O n  p e r u s a l  o f  E x h .  1 9 5  it  

c a n  b e  s e e n  th a t  it  is  a  qu o t a t i o n  w hi c h  indi c a t e s  th e  ind u c t i v e  ra t e s  

o f  th e  s e c u r i t y  N o s .  3  a n d  4 .   T h e  d a t e  o f  lett e r  is  2 8/ 0 2/ 2 0 0 1 ,  it  
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m e r e l y  gi v e s  d e s c r i p t i o n  o f  th e  s e c u r i t y ,  by  y e a r l y  int e r e s t  ra t e s .  

D a t e  o f  m a t u r i t y  a n d  th e  o f f e r  a n d  bi d  rat e s .    It  is  p e r t i n e n t  to  n o t e  

th a t  pl a i n t i f f  h a s  fil e d  d e a l  c o n f i r m a t i o n  E x h .  1 9 0  a n d  E x h .  1 9 1  in  

re s p e c t  o f  fir s t  tra n s a c t i o n  w h i c h  w a s  al s o  e n t e r e d  b e t w e e n  pl a i n t i f f  

a n d  d e f e n d a n t  N o .  1 .   C o m p a r i s o n  o f  d e a l  c o n f i r m a t i o n  E x h .  1 9 0  

a n d  E x h .  1 9 1  wit h  E x h .  1 9 5  s h o w s  th a t  th e  for m e r  c o n t a i n s  

c o n f i r m a t i o n  o f  th e  tra n s a c t i o n  / d e a l ,  d e s c r i p t i o n  o f  th e  s e c u r i t y ,  pu t  

d a t e  ,  c a l l  d a t e ,  d e a l  d a t e ,  d a t e  o f  s e t t l e m e n t ,  m o d e  o f  s e t t l e m e n t ,  

d e l i v e r y  p e r i o d ,  ra t e s ,  fa c e  v a l u e ,  a c c r u e d  int e r e s t  o n  th e  d a t e  o f  

s e t t l e m e n t  a n d  th e  tot a l  c o n s i d e r a t i o n .    N o n e  o f  th e s e  d e t a i l s   c a n  

b e  fo u n d  on  E x h .  1 9 5 .  

8 8 .  M o r e o v e r ,  a s  p e r  th e  pl a i n t i f f  it s e l f ,  o n  re c e i v i n g  th e  s a i d  

fa x ,  th e n  M a n a g i n g  D i r e c t o r  S h r i  J o s h i  m a d e  e n d o r s e m e n t  a n d  

dir e c t e d  S a u .  D e s h p a n d e  to  c o n f i r m  th e  d e a l .    T h i s  s h o w s  th a t  till  

th e n  th e  d e a l  w a s  no t  c o n f i r m e d .   A c c o r d i n g  to  pl a i n t i f f ,  d e a l  w a s  

c o n f i r m e d  by  is s u i n g  lett e r  d a t e d  2 8/ 0 2/ 2 0 0 2  E x h .  2 1 0 ,  w hi c h  w a s  

is s u e d  by  S h r i  U t i k a r .    U n l e s s  th e  pl a i n t i f f  b a n k  pr o v e s  th a t  th e  

c o n f i r m a t i o n  o f  d e a l  h a s  b e e n  c o m m u n i c a t e d  to  d e f e n d a n t  N o .  1  it  

c a n n o t  b e  s a i d  th a t  th e  d e a l  is  c o n f i r m e d .    P l a i n t i f f  a ll e g e s  th a t  th e  

lett e r  w a s  s e n t  by  fa x  a s  w e l l  a s  by  c o u r i e r .  T h e r e  is  n o  p o s t a l  

a c k n o w l e d g m e n t ,  re c e i p t  o f  c o u r i e r  re g a r d i n g  d e l i v e r y  or  

c o n f i r m a t i o n  o f  d e l i v e r y  o f  fa x  to  th e  d e f e n d a n t  N o .  1 .    A s  s u c h ,  it  

c a n n o t  b e  s a i d  th a t  th e  c o n f i r m a t i o n  o f  th e  d e a l  w a s  c o m m u n i c a t e d  

by  th e  pl a i n t i f f  b a n k  to  d e f e n d a n t  N o .  1 .   

8 9 .  C o u n s e l  for  pl a i n t i f f  h a s  ar g u e d  th a t  pl a i n t i f f  h a s  le a d  

e v i d e n c e  th a t  th e  c o n f i r m a t i o n  w a s  s e n t  by  fa x  a n d  c o u r i e r  a n d  
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d e f e n d a n t  h a s  no t  e n t e r e d  th e  wit n e s s  b o x  to  re b u t  thi s  e v i d e n c e .  

H e  h a s  al s o  s u b m i t t e d  th a t  re c e i p t  o f  lett e r  E x h .  2 1 0  is  wit h i n  th e  

s p e c i a l  kn o w l e d g e  o f  d e f e n d a n t  N o .  1  a n d  un l e s s  it  d e n i e s  it  will  b e  

d e e m e d  to  h a v e  b e e n  pr o v e d  in  vi e w  of  th e  pr o v i s i o n  o f  S e c t i o n  1 0 6  

o f  th e  E v i d e n c e  A c t .    It  is  p e r t i n e n t  to  n o t e  th a t  it  w a s  in c u m b e n t  

up o n  th e  pl a i n t i f f  to  fir s t  di s c h a r g e  th e  initi a l  bur d e n  of  pr o v i n g  th e  

fa c t  th a t  it  s e n t  th e  d e a l  c o n f i r m a t i o n   by  fa x  a n d  or  by  c o u r i e r  by  

filin g  fa x  c o n f i r m a t i o n  re c e i p t  a n d  or  re c e i p t  o f  c o u r i e r  s e r v i c e s  

re g a r d i n g  d e l i v e r y  a n d  th e n  o n l y  th e  o n u s  w o u l d  s h i f t  o n   th e  

d e f e n d a n t s  a n d  th e  qu e s t i o n  o f  d e f e n d a n t  to  e x p l a i n  w o u l d  ari s e .  

A s  p e r  th e  pr o v i s i o n s  o f  S e c t i o n  1 0 1  a n d  1 0 2   o f  th e  E v i d e n c e  A c t  

th e  initi a l  bur d e n  is  a l w a y s  on  th e  p e r s o n  a ll e g i n g  th e  fa c t .    A s  

s u c h ,  in  a b s e n c e  o f  th e  pr o o f  o f  s e n d i n g  o f  lett e r  E x h .  2 1 0 ,   it  

c a n n o t  b e  s a i d  th a t  d e a l  is  c o n f i r m e d .   M o r e o v e r ,  th e r e  is  n o  

e x p l a n a t i o n  by  th e  pl a i n t i f f  th a t  w h e n  th e  M a n a g i n g  D i r e c t o r  S h r i  

J o s h i  w a s  pr e s e n t  in  th e  b a n k  w h y  M r .  S . T .  U t i k a r  si g n e d  th e  

a ll e g e d  lett e r  E x h .  2 1 0 .    P l a i n t i f f  h a s  n o t  e x a m i n e d  S h r i  U t i k a r ,  w h o  

h a s  p e r s o n a l  kn o w l e d g e  a b o u t  thi s  fa c t .    N o r  S h r i  U t i k a r  h a d  

a u t h o r i t y  to  is s u e  d e a l  c o n f i r m a t i o n ,  a s  it  is  a d m i t t e d  by  P W . 1  th a t  

S h r i  U t i k a r  w a s  n e v e r  M a n a g i n g  D i r e c t o r .    T h i s  lett e r  is  a l s o  

d o u b t e d  by  th e  E n q u i r y  O f f i c e r ,  A s s i s t a n t  R e g i s t r a r ,  C o - o p .  

D e p a r t m e n t  in  th e  a w a r d  p a s s e d  in  th e  e n q u i r y   un d e r  S e c t i o n  8 8  o f  

M a h a r a s h t r a  C o - o p .  S o c i e t i e s  A c t  E x h .  2 5 0 .  U n d e r  n o  

cir c u m s t a n c e s ,  E x h .  1 9 5  c a n  b e  s a i d  to  b e  d e a l  c o n f i r m a t i o n ,  

n e i t h e r  th e  c o n f i r m a t i o n  is  c o m m u n i c a t e d  to  th e  d e f e n d a n t  N o .  1 .  

9 0 . (B)   E x h .  20 9   L e t t er  is s u e d  by  plai nti f f  ba n k  to  
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def e n d a n t  N o .  1  dat e d  07/03/20 0 2  .     :-      A c c o r d i n g  to  th e  pl a i n t i f f ,  

pl a i n t i f f  b a n k ,  e m p l o y e e  o f  d e f e n d a n t  N o .  1  c o m p a n y  P u s h p a k  K h o t  

a c k n o w l e d g e d  th e  re c e i p t  o f  s e c u r i t y  N o .  3  o n  0 7/ 0 3/ 2 0 0 2  a n d  

si g n e d  th e  s a i d  d o c u m e n t  ( E x h .  2 0 9 ) .    P l a i n t i f f  all e g e s  th a t  s i n c e  

d e l i v e r y  o f  s e c u r i t y  N o .  3  w a s  ta k e n  by  d e f e n d a n t  N o .  1 ,  d e a l  E x h .  

1 9 5  is  c o n f i r m e d .    It  is  p e r t i n e n t  to  n o t e  th a t  thi s  lett e r  w a s  dr a f t e d  

by  th e  pl a i n t i f f  b a n k  a n d  P u s h p a k  K h o t ,  w h o  is  a  p e o n  of  th e  

d e f e n d a n t  N o .  1  c o m p a n y  h a s  a c k n o w l e d g e d  th e  re c e i p t .  

H o w e v e r ,  in  th e  a f f i d a v i t  o f  P W . 2  a t  p a g e  2 6 ,  h e  h a s  d e p o s e d  a s  

un d e r .

“ S i m i l a r l y  in  re s p e c t  o f  s e c u r i t y  N o .  3 ,   lett e r  w a s  is s u e d  o n  

 0 4/ 0 3/ 2 0 0 2  on  th e  lett e r - p a d  o f  C e n t u r y  d e a l e r s  

 P v t . L t d .  w hi c h  is  a  si s t e r  c o n c e r n  o f  d e f e n d a n t  N o .  

 1  a n d  5  to  th e  pl a i n t i f f  b a n k ,  w h e r e i n  it  w a s

 int e r - ali a   m e n t i o n e d  th a t  th e  s a i d  G o v e r n m e n t  

 S e c u r i t y  N o .  3  w a s  re c e i v e d  by  P u s h p a k  K h o t  

 a n d  R a j e s h  L a s u n k a r  fro m  th e  pl a i n t i f f  b a n k .”

P W .  2  h a s  re c o r d e d  s t a t e m e n t  o f  P u s h p a k  K h o t  a t  E x h .  3 1 3 .   In  th e  

s a i d  s t a t e m e n t  P u s h p a k  K h o t  h a s  s t a t e d  th a t ,  ” o n  th e  s a y  o f  J u g n a  

L o d h a y a ,  e m p l o y e e  o f  G i l t e d g e  M a n a g e m e n t ,  h e  a c c o m p a n i e d  

R a j e s h  L a s u n k a r ,  p e o n  of  H o m e  Tr a d e  to  A m r a v a t i  P e o p l e s  B a n k ,  

A m r a v a t i  to  brin g  G o v e r n m e n t  s e c u r i t i e s  w o r t h  R s .  5 . 5  cr o r e s .  

A c c o r d i n g l y  h e  al o n g  wit h  R a j e s h  L a s u n k a r  w e n t  to  B a h e t i  H o s p i t a l ,  

A m r a v a t i  a n d  m e t  M a n a g i n g  D i r e c t o r  S h r i  S . N . J o s h i .  R a j e s h  

L a s u n k a r  g a v e  1 3  c h e q u e s  to  S h r i  S . N .  J o s h i .     E m p l o y e e  o f  th e  
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b a n k  P r a s h a n t  L a b a d e  br o u g h t  G o v e r n m e n t  s e c u r i t i e s  w o r t h  R s .  

5 . 5  cr o r e s  a n d  in s t e a d  o f  gi v i n g  it  to  R a j e s h  L a s u n k a r  g a v e  it  to  hi m  

a n d  to o k  th e  d e l i v e r y  o f  G o v e r n m e n t  s e c u r i t i e s  w o r t h  R s .  5 . 5  cr o r e s  

a n d  g a v e  it  to  R a j e s h  L a s u n k a r  o f  th e  H o m e  Tr a d e  c o m p a n y ” .   

9 1 . S i m i l a r l y ,  s t a t e m e n t  o f  J a i k u m a r  M e h t a  a t  E x h .  3 1 6  a n d  

K e t a n  M a s k a r i a  a t  E x h .  3 1 4 ,  w h o  ar e  e m p l o y e e s  o f  H o m e  Tr a d e  

h a v e  al s o  s t a t e d  th a t  P u s h p a k  K h o t  a n d  R a j e s h  L a s u n k a r  re c e i v e d  

th e  G o v e r n m e n t  s e c u r i t y  N o .  3  fro m  pl a i n t i f f  b a n k  a n d  h a n d e d  it  

o v e r  to  d e f e n d a n t  N o .  5 .    D e f e n d a n t  N o s .  3  a n d  5  ar e  si s t e r  

c o n c e r n s .    T h o u g h ,  th e  s e c u r i t y  N o .  3  ar e  re c e i v e d  by  th e  

e m p l o y e e  o f  d e f e n d a n t  N o .  1  c o m p a n y  i. e .  P u s h p a k  K h o t ,  it  w a s  

h a n d e d  o v e r  by  hi m  to  R a j e s h  la s u n k a r ,  w h o  is  e m p l o y e e  o f  

d e f e n d a n t  N o .  5 ,  w hi c h  is  s i s t e r  c o n c e r n s  o f  d e f e n d a n t  N .  3 .  T h i s  

s h o w s  th a t  P u s h p a k  K h o t  a n d  R a j e s h  L a s u n k a r  to o k  th e  s e c u r i t i e s  

a n d  tr a n s f e r  for m s  for  d e f e n d a n t  N o .  3 .   

9 2 . ( C )   E x h .  24 2  to  E x h .  24 5  an d  E x h .  24 8      D e a l   

C o n f i r m a t i o n   :-   In  hi s  cr o s s  e x a m i n a t i o n ,  P W . 1  h a s  a d m i t t e d  th a t  

p o li c e  s e i z e d  d o c u m e n t s  fro m  hi s  c u s t o d y  vid e  s e i z u r e  m e m o s  E x h .  

2 4 6  a n d  E x h .  2 4 7 .   H e  h a s  furt h e r  a d m i t t e d  th a t  o n  1 5/ 0 6/ 2 0 0 2 ,  

p o li c e  s e i z e d  fa x  d a t e d  0 4/ 0 3/ 2 0 0 2  s e n t  by  d e f e n d a n t  N o .  3  in  

re s p e c t  o f  s e c u r i t y  N o s .  2  a n d  4  a n d  th e y  ar e  fil e d  a t  p a g e  N o .  3 3 8  

to  3 4 1  o f  c h a r g e - s h e e t  E x h .  2 0 2 .    H e  h a s  a l s o  a d m i t t e d  th a t  thi s  fa x  

w a s  re c e i v e d  by  pl a i n t i f f  b a n k  a n d  th e y  w e r e  s e i z e d  by  th e  p o li c e  

fro m  th e  pl a i n t i f f  b a n k  thro u g h  hi m ,  th e y  ar e  a t  E x h .  2 4 2  to  E x h .  

2 4 5 .   P W .  1  h a s  al s o  a d m i t t e d  th a t  p o li c e  s e i z e d  ori g i n a l  lett e r  
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d a t e d  0 4/ 0 3/ 2 0 0 2  E x h .  2 4 8 .    E x h .  2 4 3  to  E x h .  2 4 5  ar e  th e  d e a l  

c o n f i r m a t i o n s  o f  s a l e  o f  s e c u r i t y  N o .  3  by  th e  pl a i n t i f f  b a n k  to  

d e f e n d a n t  N o .  3 .   T h e s e  d o c u m e n t s  a l s o  b e a r s  s t a m p  a n d  

si g n a t u r e  o f  pl a i n t i f f  b a n k  s h o w i n g  its  a c c e p t a n c e .   E x h . 2 4 2  a n d  

E x h .  2 4 8  ar e  lett e r s  is s u e d  by  C e n t u r y  D e a l e r s  P v t .  L t d . ,  to  th e  

pl a i n t i f f  b a n k ,  w hi c h  w a s  a d m i t t e d l y  re c e i v e d  by  it.   T h i s  s h o w s  th a t  

s e c u r i t y  N o .  3  w a s  s o l d  by  pl a i n t i f f  b a n k  to  d e f e n d a n t  N o .  3  C e n t u r y  

D e a l e r s  a n d  pl a i n t i f f  b a n k  pur c h a s e d  s e c u r i t y  N o .  4  fro m  th e  

C e n t u r y  D e a l e r s  i. e . ,  d e f e n d a n t  N o .  3 .    P W . 1   h a s  a d m i t t e d  th a t  

re c e i p t  o f  thi s  lett e r  by  th e  pl a i n t i f f  b a n k  thro u g h  fa x .   P W .  2  h a s  

al s o  a d m i t t e d  in  hi s  cr o s s - e x a m i n a t i o n  th a t  ori g i n a l  lett e r s  w e r e  

s e i z e d  fro m  pl a i n t i f f  b a n k  fro m  th e  cu s t o d y  o f  P W . 1  vid e  s e i z u r e  

m e m o s  E x h .  2 4 6  a n d  E x h .  2 4 7 .    T h i s  d e a l  c o n f i r m a t i o n  s h o w s  th a t  

s e c o n d  tr a n s a c t i o n  a s  a ll e g e d  in  p a r a  4 - b  o f  th e  pl a i n t  w a s  b e t w e e n  

pl a i n t i f f  b a n k  a n d  d e f e n d a n t  N o .  3  a n d  it  to o k  pl a c e  o n  0 4/ 0 3/ 2 0 0 2 .   

9 3 .  (D)  E x h .  19 3  L e tt er  is s u e d  by  plai nti f f  dat e d  

30/04/20 0 2   :-      T h i s  is  a  lett e r  s e n t  by  pl a i n t i f f  b a n k  to  d e f e n d a n t  

N o .  1  a s  w e l l  a s  d e f e n d a n t  N o .  3 .   O n  p e r u s a l  o f  thi s  lett e r ,  it  c a n  b e  

s e e n  th a t  th e  re f e r e n c e  m e n t i o n e d  is  qu o t a t i o n  d a t e d  2 8/ 0 2/ 2 0 0 2  

fro m  d e f e n d a n t  N o .  1  a n d  fiv e  d e a l  c o n f i r m a t i o n  lett e r s  d a t e d  

0 4/ 0 3/ 2 0 0 2  fro m  d e f e n d a n t  N o .  3 .   T h i s  its e l f  g o e s  to  s h o w  th a t  th e  

qu o t a t i o n  w a s  re c e i v e d  fro m  d e f e n d a n t  N o .  1 ,  bu t  th e  d e a l s  w e r e  

c o n f i r m e d  wit h  d e f e n d a n t  N o .  3  C e n t u r y  D e a l e r s .   P l a i n t i f f  h a s  

furt h e r  s p e c i f i c a l l y  s t a t e d  th a t  th e y  s o l d  s e c u r i t y  N o .  3  a n d  h a n d e d  

o v e r  o n  0 7/ 0 3/ 2 0 0 2  a n d  a s  a g a i n s t  thi s ,  s e c u r i t y  N o .  4  w a s  to  b e  

pur c h a s e d  thr o u g h  d e f e n d a n t  N o s .  1  a n d  3.    P l a i n t i f f  b a n k  a l s o  
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a c c e p t  re c e i p t  o f  dif f e r e n c e  a m o u n t .    T h i s  s h o w s  th a t  th e  d e a l  w a s  

c o n f i r m e d  o n  0 4/ 0 3/ 2 0 0 2  wit h  d e f e n d a n t  N o .  3  a n d  n o t  on  

2 8/ 0 2/ 2 0 0 2  wit h  d e f e n d a n t  N o .  1  a s  pl e a d e d .    T h i s  fa c t  is  a l s o  

a d m i t t e d  by  P W . 1  in  hi s  cr o s s - e x a m i n a t i o n  th a t  n o  tra n s a c t i o n  to o k  

pl a c e  on  2 8/ 0 2/ 2 0 0 2 .    

9 4 . ( E )  L e t t er s  date d  27/04/2 0 0 2   an d  07/05/20 0 2  is s u e d  

by  plai nti f f  ba n k  to  D e p u t y  G e n e r a l  M a n a g e r  R B I   E x h .  23 8  an d  

E x h .  23 9 .    ;-   T h e s e  ar e  th e   lett e r s  is s u e d  by  pl a i n t i f f  b a n k  un d e r  

th e  si g n a t u r e  o f  P W . 1  a s  M a n a g i n g  D i r e c t o r  to  R B I .  In  lett e r  E x h .  

2 3 8 ,  pl a i n t i f f  h a s  s p e c i f i c a l l y  s t a t e d  th a t  it  h a s  n o t  p a i d  a n y  

br o k e r a g e  to  th e  br o k e r s  w h il e  d e a l i n g  thro u g h  br o k e r s .   T h e y  h a v e  

a l s o  furn i s h e d  th e  d e t a i l s  o f  tra n s a c t i o n  w hi c h  ar e  in  re s p e c t  o f  

s e c u r i t y  N o s .  1 ,  2 ,   3 ,  a n d  4   a n d  h a v e  al s o  a d m i t t e d  re c e i v i n g  o f  

dif f e r e n c e - a m o u n t  in  b o t h  th e  s u i t  tr a n s a c t i o n s .   P l a i n t i f f  b a n k  

furt h e r  s t a t e d  th a t  th e y  ar e  pr e s s i n g  th e  br o k e r s  M/ s  G i l t e d g e  

M a n a g e m e n t  a n d  C e n t u r y  D e a l e r s  P v t .  Lt d . ,  for  d e l i v e r y  o f  

s e c u r i t i e s .   T h e y  h a v e  al s o  s t a t e d  th a t  th e y  ar e  d e a l i n g  thr o u g h  

br o k e r s  M/ s  G i l t e d g e  M a n a g e m e n t ,  M/ s  N i c h e  F i n a n c i a l  L t d . ,  a n d  

M/ s  C e n t u r y  D e a l e r s  P v t .  L t d .   

9 5 . P e r u s a l  o f  E x h .  2 3 9  al s o  s h o w s  th a t  pl a i n t i f f  b a n k  h a s  

inf o r m e d  th e  R B I  th a t  th e y  h a v e  re c e i v e d  diff e r e n c e - a m o u n t  in  b o t h  

th e  tra n s a c t i o n  thro u g h  br o k e r s  in  w h i c h  s e c u r i t i e s  w e r e  d e l i v e r e d  

o n  2 9/ 0 1/ 2 0 0 2   a n d  0 7/ 0 3/ 2 0 0 2 .    T h e  d a t e  o f  d e l i v e r y  o f  s e c u r i t i e s ,  

n a m e s  o f  th e  br o k e r s  a n d  th e  s t a t e m e n t  o f  pl a i n t i f f  th a t  it  is  d e a l i n g  

in  s e c u r i t i e s  thr o u g h  br o k e r s  in cl u d i n g  d e f e n d a n t  N o s .  1  a n d  3  
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cl e a r l y  g o e s  to  s h o w  th a t  th e  tr a n s a c t i o n s  w e r e  o f  s a l e  a n d  

pur c h a s e  o f  s e c u r i t y  N o s .  1 ,  2 ,  3  a n d  4  thr o u g h  d e f e n d a n t  N o s .  1  

a n d  3.    

9 6 . (F)  A w a r d  of  Joi n t  R e g i s t r a r  un d e r  S e c t i o n  88  of  

M a h a r a s h t r a  C o - op .  S o c i e t i e s  A c t  E x h .  25 0 .    :-    J o i n t  R e g i s t r a r ,  

C o - o p . ,  h a s  dir e c t e d  e n q u i r y  un d e r  S e c t i o n  8 3 .   E n q u i r y  w a s  

c o n d u c t e d  a n d  E n q u i r y  O f f i c e r   d e l i v e r e d  a n  A w a r d  un d e r  S e c t i o n  

8 8  o f  M a h a r a s h t r a  C o - o p .  S o c i e t i e s  A c t  c e r t i f i e d  c o p y  o f  w h i c h  file d  

a t  E x h .  2 5 0 .    In  thi s  a w a r d  a l s o ,  th e  s e c o n d  tra n s a c t i o n  o f  5 . 5  

C r o r e s  is  s h o w n  to  b e  wit h  C e n t u r y  D e a l e r s  i. e . ,  d e f e n d a n t  N o .  3 .  

T h e  d a t e  o f  tr a n s a c t i o n  a l s o  s h o w n  to  b e  0 4/ 0 3/ 2 0 0 2 .  E n q u i r y  

O f f i c e r  h a s  al s o  d o u b t e d  th e  all e g e d  d e a l  c o n f i r m a t i o n  ( E x h .  1 9 5 )  

d a t e d  2 8/ 0 2/ 0 0 2 .   

9 7 . ( G )  E x h .  29 5  P ol i c e  co m p l a i n t  file d  by  Di vi s i o n a l  

Joi n t  R e g i s t r a r .   :-    T h e  re p o r t  lo d g e d  by  D i v i s i o n a l  J o i n t  R e g i s t r a r  

( A u d i t )  C o - o p e r a t i v e  S o c i e t y  al s o  s h o w s  th a t  s e c o n d  tra n s a c t i o n  

w a s  wit h  C e n t u r y  D e a l e r s  P v t .  Lt d .  (  d e f e n d a n t  N o .  3 ) .   

9 8 . (H)   E x h .  23 1  In s p e c t i o n  rep o rt  of  R B I  in  re s p e c t  of  

In s p e c t i o n  of  plai nti f f  ba n k  date d  09/09/20 0 2 .    :-   R B I  h a s  

c o n d u c t e d  in s p e c t i o n  o f  th e  pl a i n t i f f  b a n k  a n d  s u b m i t t e d  th e  re p o r t  

w hi c h  is  fil e d  a t  E x h .  2 3 1 .   In  thi s  re p o r t  al s o ,  th e  s e c o n d  d e a l i n g  is  

s h o w n  to  b e  wit h  d e f e n d a n t  N o .  3  a n d  th e  d a t e  o f  d e l i v e r y  is  s h o w n  

a s  0 4/ 0 3/ 2 0 0 2 .   
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99. (I)    E x h .   32 0  L e tt er  is s u e d  by  H D F C  to  P W . 2   :-  T h i s  

lett e r  s h o w s  th a t  it  w a s  d e f e n d a n t  N o .  3 ,  w h o  p a i d  th e  diff e r e n c e  

a m o u n t  o f  th e  s e c o n d  tra n s a c t i o n  R s .  6 0 , 7 6 , 0 9 7 . 4 8  p s . ,  to  th e  

pl a i n t i f f  b a n k .

1 0 0 . (J)   E x h .  21 4  O r d e r  of  C o m m i s s i o n e r  C o - op .  S o c i e t y  

date d  10/05/20 0 2 .   :-    T h i s  lett e r  al s o  s h o w s  th a t  th e  fir s t  

tr a n s a c t i o n  to  b e  wit h  d e f e n d a n t  N o .  1  a n d  th e  s e c o n d  tra n s a c t i o n  

to  b e  wit h  d e f e n d a n t  N o .  3 .

1 0 1 . S i m i l a r l y  th e r e  ar e  s t a t e m e n t s  o f  wit n e s s e s  re c o r d e d  

un d e r  S e c t i o n  1 6 1  o f  C r . P . C . ,  by  P W . 2  duri n g  th e  c o u r s e  o f  

inv e s t i g a t i o n  in  C r i m e  N o .  7 5/ 2 0 0 2 .   T h e s e  s t a t e m e n t s  a r e  no t  

dir e c t  e v i d e n c e ,  bu t  th e  te s t i m o n y  of  th e  p e r s o n ,  w h o  re c o r d e d  

th e s e  s t a t e m e n t s  h a s  s o m e   v a l u e  b e i n g  s e c o n d  h a n d  v e r s i o n .    It  is  

a  h e a r s a y  e v i d e n c e .     T h i s  e v i d e n c e  c a n  al s o  b e  c o n s i d e r e d ,  if  th e  

cr e d i b i l i t y  o f  th e  p e r s o n  d e p o s i n g  it  is  n o t  s h a k e n .    T h e  b a r  un d e r  

S e c t i o n  1 6 2  o f  C r . P . C . ,  is  n o t  a t tr a c t e d  in  th e  C i v i l  C a s e ,  a s  rul e d  in  

th e  c a s e  o f  Har m a n  &  an ot h e r  - V s -  N . C .  S h ri n i v a s a n ,  AI R  19 9 0 ,  

M a d r a s ,  14,   a n d  c a s e  o f  Tori s i n g  - V s -  S t a t e  of  U . P . ,  19 6 2 ,  

S u p r e m e  C o u r t ,  39 9 .    

1 0 2 . P W . 2  h a s  re c o r d e d  s t a t e m e n t s  o f  B a b a r a o  B i h a d e  at  

E x h .  3 4 6  a n d  3 4 7  a n d  S t a t e m e n t  o f  J a i k u m a r  M e h t a  a n d  K e t a n  

M a s k a r i y a  a t  E x h .  3 1 6  a n d  E x h .  3 1 4  re s p e c t i v e l y .    A ll  th e s e  

p e r s o n s  h a v e  s t a t e d  th a t  it  w a s  d e f e n d a n t  N o .  3 ,  w h o  pur c h a s e d  

s e c u r i t y  N o .  3  fro m  th e  pl a i n t i f f  b a n k .
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1 0 3 . P W . 2  h a s  al s o  pr e p a r e d  c o v e r  p a g e s  a t  E x h .  3 6 3 ,  3 6 4 ,  

a n d  3 6 5 ,  w hi c h  ar e  in  re s p e c t  o f  s e c u r i t y  N o .  3  w h i c h  s h o w s  th a t  

C e n t u r y  D e a l e r s  pur c h a s e d  s e c u r i t y  N o .  3  fro m  pl a i n t i f f  b a n k .

1 0 4 . T h e  a d m i s s i o n s  o f  P W . 1  th a t ,  “ It  is  tru e  th a t  pl a i n t i f f  

b a n k  n e v e r  e n t e r e d  int o  a n y  tr a n s a c t i o n  d a t e d  2 8/ 0 2/ 2 0 0 2  wit h  

d e f e n d a n t  N o .  1”,  a n d ,  “  pl a i n t i f f  b a n k  d o e s  n o t  h a v e  d e a l  

c o n f i r m a t i o n  n o t e  in  re s p e c t  o f  s e c o n d  tr a n s a c t i o n  d a t e d  

2 8/ 0 2/ 2 0 0 2  a n d ,  “ It  is  tru e  th a t  on  1 5/ 0 6/ 2 0 0 2 ,  p o l i c e  s e i z e d  fa x  

d a t e d  0 4/ 0 3/ 2 0 0 2  s e n t  by  d e f e n d a n t  N o .  3  to  th e  pl a i n t i f f  b a n k  in  

re s p e c t  o f  s e c u r i t y  N o s .  3  a n d  4  d a t e d  2 8/ 0 2/ 2 0 0 2 ,  w h i c h  ar e  

re c e i v e d  by  th e  pl a i n t i f f  b a n k   a n d  w h i c h  w e r e  s e i z e d  by  th e  p o l i c e  

fro m  th e  pl a i n t i f f  b a n k  E x h .  2 4 2  to  E x h .  2 4 5” ,  a n d  a d m i s s i o n  o f  

s e i z u r e  o f  E x h .  2 4 2  to  2 4 5  a n d  2 4 8  by  P W . 1  its e l f  n e g a t e s  th e  cl a i m  

of  pl a i n t i f f  th a t  th e  s e c o n d  tr a n s a c t i o n  w a s  o f  e x c h a n g e  o f  s e c u r i t y  

N o s .  3  a n d  4  wit h  d e f e n d a n t  N o s .  1  a n d  2  d a t e d  2 8/ 0 2/ 2 0 0 2 .  

P l a i n t i f f  h a s  its e l f  reli e d  on  th e  c a s e  o f  S . P . C h e n g a l   Vara y a  N ai d u   

- V s -  Ja g a n n a t h ,  rep o rt e d  in  AI R  19 9 4 ,  S . C . ,  85 3 ,  w h e r e i n  it  h a s  

b e e n  h e l d  th a t  C o u r t s  o f  L a w  ar e  m e n t  for  im p a r t i n g  ju s t i c e  b e t w e e n  

th e  p a r t i e s .    O n c e  w h o  c o m e s  to  th e  C o u r t  m u s t  c o m e  with  cl e a n  

h a n d s - - - -  a  litig a n t  w h o  a p p r o a c h e s  th e  C o u r t  is  b o u n d  to  pr o d u c e  

all  th e  d o c u m e n t s  e x e c u t e d  by  hi m ,  w h i c h  ar e  rel e v a n t  to  th e  

litig a t i o n .    If  h e  wit h  h o l d s  th e  vit a l  d o c u m e n t s  in  or d e r  to  g a i n  

a d v a n t a g e  on  th e  ot h e r  si d e  th e n  h e  w o u l d  b e  g u ilt y  o f  pl a y i n g  fr a u d  

on  th e  C o u r t  a s  w e l l  a s  on  th e  o p p o s i t e  si d e .    T h e  rati o  laid  d o w n  

by  H o n ' b l e  S u p r e m e  C o u r t  is  a p p l i c a b l e  to  th e  pl a i n t i f f  b a n k .  
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P l a i n t i f f  b a n k ,  h a v i n g  s u p p r e s s e d  th e  a b o v e  d o c u m e n t s  a m o u n t s  to  

pl a y i n g  fr a u d .  

1 0 5 . P l a i n t i f f  h a s  e x a m i n e d  P W . 1  S h r i  M a v a l k a r ,  w h o  is  a  

re s p o n s i b l e  o f f i c e r  o f  th e  pl a i n t i f f  b a n k ,  h o l d i n g  th e  p o s t  o f  

M a n a g i n g  D i r e c t o r .   H e  is  e m p l o y e e  with  th e  pl a i n t i f f  b a n k  si n c e  

1 9 7 6 .    In  hi s  a f f i d a v i t  h e  is  s t a t e d  o n  o a t h  th a t  h e  h a s  kn o w l e d g e  o f  

pr e s e n t  s u i t ,  a s  h e  is  c o n v e r s a n t  wit h  th e  fa c t s  o f  th e  c a s e  a n d  h a s  

d e a l t  with  th e  s u i t  tra n s a c t i o n .    H e  a l s o  cl a i m s  to  h a v e  re a d  th e  

pl a i n t  a n d  writt e n  s t a t e m e n t .   D e s p i t e  thi s ,  thi s  wit n e s s  d e n i e d  

kn o w i n g  a n y  o f  th e  cir c u l a r  o f  th e  R B I ,  w h i c h  ar e  bin d i n g  o n  th e  

pl a i n t i f f  b a n k .    A l l  th e  m o r e ,  in  th e  v e r y  fir s t  s e n t e n c e  o f  th e  cr o s s -

e x a m i n a t i o n  h e  d e n i e s   h a v i n g  kn o w l e d g e  o f  tra n s a c t i o n  d a t e d  

1 5/ 0 1/ 2 0 0 2  a n d  2 8/ 0 2/ 2 0 0 2  on  w h i c h  th e  w h o l e  s u i t  o f  th e  pl a i n t i f f  is  

b a s e d  o n .    N o t  o n l y  thi s ,  bu t  h e  w e n t  o n  to  d e n y  th e  fa c t s  in  hi s  

cr o s s - e x a m i n a t i o n  w hi c h  h e  h a s  d e p o s e d  in  hi s  a f f i d a v i t  o n  o a t h  

a n d  file d  it  b e f o r e  thi s  C o u r t .    H e  furt h e r  d e n i e s  kn o w i n g  th e  

c o n t e n t s  o f  lett e r s  is s u e d  a n d  si g n e d  by  hi m  a s  M a n a g i n g  D i r e c t o r  

to  th e  pl a i n t i f f  b a n k  to  s t a t u t o r y  b o d i e s  lik e  R B I  a n d  S E B I .    T h i s  

s h o w s  th a t  eit h e r  thi s  wit n e s s  h a s  no  kn o w l e d g e  o f  th e  tra n s a c t i o n ,  

or  h e  is  d e l i b e r a t e l y  s u p p r e s s i n g  th e  re a l  fa c t s ,  a s  h e  hi m s e l f  is  

a c c u s e d  in  R e g u l a r  C r i m i n a l  C a s e  N o .  8 4 7/ 2 0 0 2 ,  w h i c h  is  in  

re s p e c t  o f  s u i t  tr a n s a c t i o n s .    In  hi s  cr o s s  e x a m i n a t i o n  h e  w e n t  on  

d e n y  all  th e  qu e s t i o n s ,  e x c e p t  fe w ,  w hi c h  h e  a d m i t t e d  o n  

c o n f r o n t i n g   hi s  si g n a t u r e  o n  th e  d o c u m e n t s  or  if  it  w a s  s e i z e d  fro m  

hi s  cu s t o d y .   P l a i n t i f f  b a n k  w a n t s  th a t  th e  C o u r t  s h o u l d  b e l i e v e  th e  

te s t i m o n y  of  s u c h  p e r s o n  a n d  d e c r e e  th e  s u i t .    
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1 0 6 . P l a i n t i f f  h a s  al s o  e x a m i n e d  P W . 2 ,   M o h d .  A s l a m  M o h d .  

U s m a n  Q u r e s h i ,  w h o  is  P o l i c e  In s p e c t o r  a n d  Inv e s t i g a t i n g  O f f i c e r  in  

C r i m e  N o .  7 5/ 2 0 0 2  of  C i t y  K o t w a l i  p o li c e  s t a t i o n ,  A m r a v a t i .    H e  is  

a n  ind e p e n d e n t  wit n e s s  a n d  a  G o v e r n m e n t  O f f i c e r  h o l d i n g  C l a s s - I 

p o s t  in  th e  P o l i c e  D e p a r t m e n t .   W h a t  is  e x p e c t e d  o f  hi m  is  to  

d e p o s e  trut h  b e f o r e  th e  C o u r t .    H o w e v e r ,  th e  e v i d e n c e  o n  re c o r d  

s h o w s  th a t  h e  m a d e  tw o  c o n t r a r y  s t a t e m e n t s  in  hi s  cr o s s -

e x a m i n a t i o n  by  d e f e n d a n t  N o s .  1  a n d  2  a n d  by  d e f e n d a n t  N o .  5 - a .  

In  hi s  cr o s s - e x a m i n a t i o n  by  d e f e n d a n t  N o s .  1  a n d  2 ,  thi s  wit n e s s  

a d m i t t e d  c e r t a i n  fa c t s .    H o w e v e r ,  in  hi s  cr o s s - e x a m i n a t i o n  by  

d e f e n d a n t  N o s .  5 - a ,  h e  a d m i t t e d  c e r t a i n  fa c t s  w hi c h  w e r e  c o n t r a r y  

to  hi s  a d m i s s i o n s  gi v e n  in  th e  cr o s s - e x a m i n a t i o n  by  d e f e n d a n t  N o s .  

1  a n d  2  in  or d e r  to  w a s h - o u t  th e  a d m i s s i o n s  gi v e n  by  hi m  in  hi s  

cr o s s - e x a m i n a t i o n  by  d e f e n d a n t  N o s .  1  a n d  2 .  P l a i n  re a d i n g  o f  

th e s e  a d m i s s i o n s  s h o w  th a t  eit h e r  o f  th e  s t a t e m e n t  is  fal s e .  

D e f e n d a n t  N o s .  1  a n d  2  w a s  p e r m i t t e d  by  thi s  C o u r t  vid e  its  or d e r  

E x h .  3 5 6  to  furt h e r  cr o s s - e x a m i n e  P W . 2 .    In  hi s  furt h e r  cr o s s -

e x a m i n a t i o n  by  d e f e n d a n t  N o s .  1  a n d  2 ,  hi s  a t t e n t i o n  w a s  dr a w n  to  

th e  rel e v a n t  d o c u m e n t s  a n d  s t a t e m e n t s  to  pr o v e  th a t  a d m i s s i o n s  

gi v e n  by  hi m  in  hi s  cr o s s - e x a m i n a t i o n  by  d e f e n d a n t  N o s .  1  a n d  2.  

M o r e o v e r ,  h e  a d m i t s  to  h a v e  fil e d  th e  ch a r g e - s h e e t  a g a i n s t  th e  

a c c u s e d  p e r s o n s ,  w h o  w e r e  inv o l v e d  in  th e  s e c u r i t i e s  s c a m  

c o n c e r n i n g  th e  pl a i n t i f f  b a n k  a f t e r  th o r o u g h   inv e s t i g a t i o n .  

D e f e n d a n t  N o .  5 - a  is  al s o  a c c u s e d  in  th e  s a i d  c a s e  N o .  8 4 7/ 2 0 0 2 .  

D e s p i t e  thi s ,  in  ord e r  to  s u p p o r t  d e f e n d a n t  N o .  5 - a  h e  g o e s  to  th e  

e x t e n d  of  d e p o s i n g  th a t  d e f e n d a n t  N o .  5 - a  is  n o t  c o n n e c t e d  with  th e  
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s u i t  tr a n s a c t i o n  a n d  th a t  d e f e n d a n t  N o .  5 - a  is  n o t  inv o l v e d  in  th e  

c o n s p i r a c y  b e t w e e n  d e f e n d a n t  N o s .  1  to  6 .   T h i s  wit n e s s  al s o  

d e p o s e d  th a t  h e  is  a w a r e  o f  th e  c o n t e n t s  o f  th e  fa c t s  s t a t e d  in  hi s  

a f f i d a v i t  E x h .  2 8 1  a n d  si g n e d  it  a f t e r  re a d i n g  it.   H o w e v e r ,  in  hi s  

cr o s s  e x a m i n a t i o n ,  h e  is  a d m i t t e d  th a t  c e r t a i n  p o r t i o n s  w e r e  n o t  

kn o w n  to  hi m  a n d  it  w a s  pl e a d e d  by  th e  c o u n s e l  o f  th e  pl a i n t i f f  

b a n k .    P l a i n t i f f  b a n k  w a n t s  to  rely  o n  th e  te s t i m o n y  of  thi s  wit n e s s .  

I  h a v e  di s c u s s e d  th e  c o n d u c t  o f  P W . 2  in  d e a t i l e d  w hi l e  d e c i d i n g  

is s u e  N o .  1 1  a n d  th e  s a m e  n e e d s  to  b e  re a d  w hi l e  d e c i d i n g  th e s e  

is s u e s  a l s o .     

1 0 7 . B o t h  th e  witn e s s e s  e x a m i n e d  by  pl a i n t i f f  a r e  n o t  tru s t -  

w o r t h y .  P W . 1  is  al s o  a c c u s e d  in  th e  cri m e  inv o l v i n g  th e s e  

s e c u r i t i e s ,  w h i c h  ar e  s u b j e c t  m a t t e r  o f  th e  s u i t .   A s  s u c h ,  th e r e  is  

e v e r y  re a s o n  for  thi s  witn e s s  to  c o n c e a l  m a t e r i a l  fa c t s  a n d  to  

d e p o s e  fa c t s ,  w hi c h  is  in  hi s  p e r s o n a l  int e r e s t .    C o u r t  c a n n o t  rely  

o n  th e  te s t i m o n i e s  o f  th e s e  wit n e s s e s .   D e f e n d a n t  N o .  7  b a n k  h a s  

reli e d  up o n  th e  c a s e  o f  C h a n d r a m o h a n  Ti w ari  - V s -  S t at e  of  

M a d h y a  Pra d e s h ,  rep ort e d  in  AI R  19 9 2 ,  S . C . ,  89 1 ,  w h e r e i n  it  h a s  

b e e n  h e l d  th a t  C o u r t  s h o u l d  b e  ho n e s t  gu a r d  a n d  e v i d e n c e  o f  

int e r e s t e d  wit n e s s e s  m u s t  b e  s u b j e c t  to  cl o s e  s c r u t i n y .   

1 0 8 . P l a i n t i f f  h a s  a l s o  s u b m i t t e d  in  its   n o t e s  o f  a r g u m e n t s  

th a t  C o u r t  s h o u l d  a p p l y  th e  prin c i p l e  o f  Q u a s i  C o n t r a c t  a n d  d e c r e e  

th e  s u i t .    In  th e  pr e s e n t  s u i t ,   c o n t r a c t ,  a s  pl e a d e d  by  th e  pl a i n t i f f ,   is  

a n  e x p r e s s  c o n t r a c t  d a t e d  1 5/ 0 1/ 2 0 0 2  a n d  2 8/ 0 2/ 2 0 0 2 .   In  th e  d e a l  

c o n f i r m a t i o n  d e t a i l s  o f  tr a n s a c t i o n  is  s p e c i f i c a l l y  pr o v i d e d  for  lik e  
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n a m e  of  th e  p a r t i e s ,  v a l u e  o f  th e  s e c u r i t y ,  ra t e s ,  d a t e  o f  s e t t l e m e n t ,  

d a t e  o f  d e l i v e r y  e t c .    P a r t i e s  h a v e  al s o  a c t e d  up o n  th e  c o n t r a c t .  

S e c u r i t i e s  h a v e  b e e n  d e l i v e r e d  a n d  c o n s i d e r a t i o n  p a i d  e v e r y  m i n u t e  

d e t a i l s  is  s p e c i f i c a l l y  e x p r e s s e d .   M o r e o v e r ,  thi s  is  a  c o m m e r c i a l  

tra n s a c t i o n  / c o n t r a c t .    P l a i n t i f f  h a s  e v e n  fail e d  to  pr o v e  w h a t  fr a u d  

d e f e n d a n t s  h a v e  pl a y e d .   N o t h i n g  re m a i n s  to  b e  im p li e d  in  th e  

c o n t r a c t .    U n d e r  s u c h  cir c u m s t a n c e s ,  th e  prin c i p l e s  o f  Q u a s i  

C o n t r a c t  c a n n o t  b e  a p p l i e d .

1 0 9 . It  is  furt h e r  c o n t e n d e d  by  th e  pl a i n t i f f  b a n k  th a t  n o n e  o f  

th e  d e f e n d a n t s  h a v e  e n t e r e d  th e  wit n e s s  b o x  a n d  le a d  e v i d e n c e  in  

re b u t t a l  o f  th e  pl a i n t i f f' s  e v i d e n c e ,  a s  s u c h ,  th e  e v i d e n c e  o f  th e  

pl a i n t i f f  b a n k  s t a n d s  un - re b u t t e d  a n d  n e e d s  to  b e  a d m i t t e d .  

P l a i n t i f f  b a n k  h a s  a l s o  reli e d  up o n  th e  c a s e  o f  Vi d y a d h a r  - V s -  

M a n i k r a o ,  rep ort e d  in  AI R  19 9 9 ,  S . C . ,  14 4 1  an d  ca s e  of  

C h a n d r a k a n t  - V s -  D a y a n a n d ,  rep ort e d  in  AI R  20 0 6 ,  B o m b a y ,  

16.      P l a i n t i f f  h a s  fa il e d  to  pr o v e  th e  s u i t  tra n s a c t i o n ,  fr a u d  e t c .  

U n l e s s  th e  pl a i n t i f f  pr o v e s  its  c a s e ,  th e  o n u s  will  n o t  s h i f t  o n  

d e f e n d a n t s  to  le a d  e v i d e n c e  in  re b u t t a l .    M o r e o v e r ,  d e f e n d a n t s  c a n  

al s o  re b u t  th e  e v i d e n c e  o f  pl a i n t i f f  fir s t l y  by  cr o s s - e x a m i n e d  th e  

wit n e s s  o f  th e  pl a i n t i f f  a n d  e x t r a c t i n g  th e  a d m i s s i o n s  truth  a n d  

s h a k i n g  th e  te s t i m o n y  of  th e  wit n e s s ,  s e c o n d l y  fro m  th e  d o c u m e n t s  

fil e d  by  th e  pl a i n t i f f  b a n k  a s  w e l l  a s  by  th e  d e f e n d a n t s .    T h i r d l y  by  

th e  pu b l i c  d o c u m e n t s .    In  th e  pr e s e n t  c a s e  d e f e n d a n t s  h a v e  

e x t r a c t e d  m a t e r i a l  a d m i s s i o n s  fro m  th e  pl a i n t i f f' s  witn e s s  a n d  

pl a i n t i f f  h a s  fail e d  to  pr o v e  th e  s u i t  tra n s a c t i o n .   P l a i n t i f f' s  o w n  

wit n e s s e s  h a v e  a d m i t t e d  th e  d e f e n c e  s e t - up  by  th e  d e f e n d a n t s .  
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U n d e r  s u c h  cir c u m s t a n c e s ,  n o n  e n t e r i n g  o f  wit n e s s  b o x  by  th e  

d e f e n d a n t s  will  n o t  b e  fa t a l  for  th e  d e f e n d a n t s .    T h e  rati o  laid  d o w n  

in  th e  a b o v e  cit a t i o n s  w o u l d  no t  b e  a p p l i c a b l e  in  th e  pr e s e n t  c a s e .

1 1 0 . In  th e  fir s t  le g  o f  tr a n s a c t i o n  a s  pl e a d e d  by  th e  pl a i n t i f f ,  

pl a i n t i f f  w a s  to  e n t r u s t  s e c u r i t y  N o .  1  to  d e f e n d a n t  N o s .  1  a n d  2  for  

s e l l i n g  th e  s a m e .   H o w e v e r ,  e v i d e n c e  o n  re c o r d  s h o w s  th a t  pl a i n t i f f  

s o l d  s e c u r i t y  N o .  1  to  d e f e n d a n t  N o .  1 .    D e s p i t e  h a v i n g  kn o w l e d g e  

th a t  it  s o l d  s e c u r i t y  N o .  1  to  th e  d e f e n d a n t  N o s .  1  a n d  2 ,  pl a i n t i f f  di d  

n o t  fe e l  it  n e c e s s a r y  to  pl e a d  a s  s u c h .    It  w e n t  o n  to  le a d  e v i d e n c e  

o f  e x c h a n g e ,  w h i c h  is  n o t  th e  c a s e  o f  pl a i n t i f f  a s  pl e a d e d ,  n o r  th e  

tr a n s a c t i o n  w hi c h  to o k  pl a c e .    P l a i n t i f f  b a n k  h a s  thu s  fail e d  to  pr o v e  

th e  fir s t  le g  o f  th e  tr a n s a c t i o n  N o .  1  d a t e d  1 5/ 0 1/ 2 0 0 2 .

1 1 1 . A s  fa r  a s  s e c o n d  le g  o f  fir s t  tra n s a c t i o n  d a t e d  

1 5/ 0 1/ 2 0 0 2  is  c o n c e r n e d ,  pl a i n t i f f  h a s  pl e a d e d  th a t  s e c u r i t y  N o .  2  

w a s  to  b e  pur c h a s e d  thr o u g h  d e f e n d a n t  N o s .  1  a n d  2.    D e f e n d a n t  

N o s .  1  a n d  2  a d m i t t e d  th e  c o n t e n t i o n s  o f  th e  pl a i n t i f f  a n d  h a v e  

s u b m i t t e d  th a t  it  p a i d  c o n s i d e r a t i o n  o f  s e c u r i t y  N o .  2  to  d e f e n d a n t  

N o .  5  a n d  dir e c t e d  it  to  d e l i v e r  th e  s e c u r i t i e s  to  th e  pl a i n t i f f  b a n k  a n d  

a l s o  p a i d  diff e r e n c e  a m o u n t  to  th e  pl a i n t i f f  b a n k .    R e c e i p t  o f  

dif f e r e n c e  a m o u n t  is  a d m i t t e d  by  th e  pl a i n t i f f  b a n k .    H o w e v e r ,  

pl a i n t i f f  h a s  le a d  e v i d e n c e  th a t  d e f e n d a n t  N o .  1  w a s  to  d e l i v e r  

s e c u r i t y  N o .  2  in  lie u  o f  s e c u r i t y  N o .  1  in  e x c h a n g e .   P l a i n t i f f  h a s  n o t  

pl e a d e d  th e  tr a n s a c t i o n  to  b e  o f  e x c h a n g e .    P l a i n t i f f' s  o w n  

d o c u m e n t s  s h o w  th a t  d e f e n d a n t  N o .  1  w a s  a  br o k e r  to  w h o m  it  s o l d  

s e c u r i t y  N o .  1  a n d  thro u g h  w h o m  s e c u r i t y  N o .  2  w a s  to  b e  
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pur c h a s e d .   P W . 1  h a s  al s o  a d m i t t e d  th a t  d e f e n d a n t  N o s .  1  a n d  2  

w e r e  br o k e r s .    T h u s ,  pl a i n t i f f  b a n k  h a s  mi s e r a b l y  fa il e d  to  pr o v e  th e  

s e c o n d  le g  o f  th e  fir s t  tr a n s a c t i o n  N o .  1  d a t e d  1 5/ 0 1/ 2 0 0 2 ,  a s  

pl e a d e d  by  it.    

1 1 2 . A s  re g a r d i n g  s e c o n d  tra n s a c t i o n  d a t e d  2 8/ 0 2/ 2 0 0 2  is  

c o n c e r n e d ,   pl a i n t i f f  h a s  pl e a d e d  th a t  s e c u r i t y  N o .  3  w a s  to  b e  

e n t r u s t e d  to  d e f e n d a n t  N o s .  1  a n d  2  for  s e l l i n g  th e  s a m e  a n d  

in s t e a d  o f  p a y i n g  th e  c o n s i d e r a t i o n  d e f e n d a n t  N o s .  1  a n d  2  w e r e  to  

pur c h a s e  s e c u r i t y  N o . 4  a n d  d e l i v e r  th e  s a m e  to  th e  pl a i n t i f f .  

P l a i n t i f f  le a d  e v i d e n c e  th a t  s e c u r i t y  N o .  3  w a s  to  b e  e n t r u s t e d  to  

d e f e n d a n t  N o s .  1  a n d  2  a n d  in  lie u  th e r e o f  d e f e n d a n t  N o s .  1  a n d  2  

w e r e  to  d e l i v e r  s e c u r i t y  N o .  4  in  e x c h a n g e .    P l a i n t i f f  b a n k  h a s  fa il e d  

to  pr o v e  th a t  th e  tra n s a c t i o n  w a s  wit h  d e f e n d a n t  N o s .  1  a n d  2  a n d  

th a t  it  w a s  a  tra n s a c t i o n  o f  s a l e  a n d  pur c h a s e  thr o u g h  th e  br o k e r .  

A s  s u c h ,  pl a i n t i f f  f ail e d  to  pr o v e  b o t h  th e  le g s  o f  s e c o n d  

tra n s a c t i o n s  d a t e d  2 8/ 0 2/ 2 0 0 2 .

1 1 3 . F o r  a ll  th e  re a s o n s  di s c u s s e d  a b o v e ,  I  h o l d  th a t  pl a i n t i f f  

h a s  fail e d  to  pr o v e  tra n s a c t i o n  d a t e d  1 5/ 0 1/ 2 0 0 2  a n d  2 8/ 0 2/ 2 0 0 2 .   I  

furt h e r  h o l d  th a t  d e f e n d a n t  N o s .  1  a n d  2  h a v e  pr o v e  th a t  th e y  ar e  

on l y  c o n c e r n  wit h  G o v e r n m e n t  s e c u r i t y  N o s .  1  a n d  2  a n d  I  a n s w e r  

is s u e  N o s .  1  to  4  in  n e g a t i v e  a n d  is s u e  N o .  1 2  in  a f f ir m a t i v e .   

1 1 4 . A S  T O  IS S U E  N O S .  5  an d  13  .   :-    S i n c e  th e  find i n g s  o f  

is s u e  N o s .  1  to  4  ar e  re c o r d e d  in  n e g a t i v e ,  th e s e  is s u e s   d o  n o t  

s u r v i v e .   H o w e v e r ,   th e  fir s t  tr a n s a c t i o n  a s  pl e a d e d  in  p a r a  4 - a  o f  
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th e  pl a i n t  is  a d m i t t e d  by  d e f e n d a n t  N o s .  1  a n d  2.    D e f e n d a n t  N o s .  1  

a n d  2  h a v e  furt h e r  a d m i t t e d  ta k i n g  o f  d e l i v e r y  o f  s e c u r i t y  N o .  1 .  

D e f e n d a n t  N o s .  1  a n d  2  h a v e  furt h e r  pl e a d e d  in  writt e n  s t a t e m e n t  

th a t  it  pu r c h a s e d  s e c u r i t y  N o .  1  a n d  p a i d  diff e r e n c e  a m o u n t   to  

pl a i n t i f f  b a n k  a n d  al s o  p a i d  c o n s i d e r a t i o n  o f  s e c u r i t y  N o .  2  to  

d e f e n d a n t  N o .  5  for  pur c h a s i n g  s e c u r i t i e s  o n  b e h a l f  o f  pl a i n t i f f  b a n k  

a n d  it  w a s  for  d e f e n d a n t  N o .  5  to  d e l i v e r  th e  s e c u r i t y  N o . 2  to  th e  

pl a i n t i f f  b a n k .   

1 1 5 . It  is  th e  c o n t e n t i o n  o f  pl a i n t i f f  b a n k  th a t  d e f e n d a n t  N o s .  1  

a n d  2  un - a u t h o r i z e d l y  cl a n d e s t i n e l y ,  fr a u d u l e n t l y ,  s e c r e t l y  a n d  

ille g a l l y  p a s s e d  on  s e c u r i t y  N o s .  1  a n d  3  to  ot h e r  d e f e n d a n t s  a n d  

third  p a r t i e s .    If  th e  tr a n s a c t i o n  N o .  1  a s  pl e a d e d  is  p e r u s e d ,   it  

s h o w s  th a t  s e c u r i t y  N o .  1  w a s  e n t r u s t e d  to  d e f e n d a n t  N o s .  1  a n d  2  

to  b e  s o l d  a n d  d e f e n d a n t  N o s .  1  a n d  2  w e r e  to  pur c h a s e  a n d  d e l i v e r  

s e c u r i t y  N o .  2  to  th e  pl a i n t i f f  b a n k .   A s  pr o v e d ,  s e c u r i t y  N o .  1  is  s o l d  

by  pl a i n t i f f  b a n k  to  d e f e n d a n t  N o .  1  a s  prin c i p a l ,  th o u g h  d e f e n d a n t  

N o .  1  w a s  to  a c t  a s  br o k e r .    D e f e n d a n t  N o s .  1  a n d  2  w e r e  furt h e r  

a u t h o r i z e d  to  pur c h a s e  s e c u r i t y  N o .  2  fro m  th e  m a r k e t .  A s  s u c h ,  if  

d e f e n d a n t  N o s .  1  a n d  2  pur c h a s e d  s e c u r i t y  N o .  2  fro m   d e f e n d a n t  

N o .  5  a n d  dir e c t s  it  to  s u p p l y  th e  s a i d  s e c u r i t i e s  to  pl a i n t i f f  b a n k ,  

th e r e  is  n o  ille g a l i t y  or  br e a c h  or  vi o l a t i o n  o f  th e  ter m s  o f  c o n t r a c t  a s  

pl a i n t i f f  b a n k  h a s  its e l f  a u t h o r i z e d  d e f e n d a n t  N o s .  1  a n d  2  to  

pur c h a s e  s e c u r i t y  N o .  2  for  its e l f .    In  th e  s a i d  tr a n s a c t i o n  d e f e n d a n t  

N o .  1  a c t e d  a s  br o k e r  a n d  pur c h a s e d  s e c u r i t y  N o .  2  fro m  d e f e n d a n t  

N o .  5 ,  w h i c h  is  pr o v e d  in  th e  is s u e  N o s .  1  a n d  2.   T h e  a d m i s s i o n s  o f  

P W . 1  in  hi s  cr o s s - e x a m i n a t i o n  th a t  c o n t r a c t  n o t e  d a t e d  2 2/ 0 1/ 2 0 0 2  
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a n d  tw o  lett e r s  d a t e d  2 5/ 0 1/ 2 0 0 2  s e i z e d  vid e  s e i z u r e  m e m o  E x h .  

2 4 6  a n d  E x h .  2 4 7  s h o w s  th a t  pl a i n t i f f  b a n k  w a s  a w a r e  o f  th e  

tra n s a c t i o n  e n t e r e d  by  d e f e n d a n t  N o s .  1  a n d  2  wit h  d e f e n d a n t  N o .  

5 .    P W . 2  h a s  al s o  a d m i t t e d  in  hi s  cr o s s - e x a m i n a t i o n  th a t  d e f e n d a n t  

N o .  1  p a i d  s a l e  c o n s i d e r a t i o n  o f  G o v e r n m e n t  S e c u r i t y  N o .  2  to  

d e f e n d a n t  N o .  5  a n d  dir e c t e d  it  to  s u p p l y  th e  s a i d  s e c u r i t y  to  th e  

pl a i n t i f f  b a n k .    P W . 2  h a s  a l s o  a d m i t t e d  th a t  c o p i e s  o f  th e  

d o c u m e n t s  e x e c u t e d  b e t w e e n  d e f e n d a n t  N o .  1  a n d  d e f e n d a n t  N o .  5  

w e r e  s u p p l i e d  to  th e  pl a i n t i f f  b a n k .    T h i s  al s o  g o e s  to  s h o w  th a t  

pl a i n t i f f  b a n k  w a s  a w a r e  o f  th e  tr a n s a c t i o n  b e t w e e n  d e f e n d a n t  N o .  5  

a n d  d e f e n d a n t  N o .  3 .    M o s t  im p o r t a n t l y  d o c u m e n t  E x h .  2 1 6 ,  w hi c h  

is  re p l y  o f  d e f e n d a n t  N o .  1  to  th e  no t i c e  is s u e d  by  pl a i n t i f f  d a t e d  

3 0/ 0 4/ 2 0 0 2  cl e a r l y  indi c a t e s  th a t  it  w a s  a w a r e  th a t  d e f e n d a n t  N o .  1  

h a s  pur c h a s e d  s e c u r i t i e s  fro m  d e f e n d a n t  N o .  5 .   It  is  thu s  cl e a r  th a t  

pl a i n t i f f  b a n k  w a s  a w a r e  o f  th e  tr a n s a c t i o n  o f  pur c h a s e  o f  s e c u r i t y  

N o .  2  by  d e f e n d a n t  N o s .  1  a n d  2  fro m  d e f e n d a n t  N o .  5  for  th e  

pl a i n t i f f  b a n k .    

1 1 6 . A s  p e r  th e  pr o v i s i o n s  o f  S e c t i o n  2 1 1  o f  th e  C o n t r a c t  A c t ,  

a g e n t  is  b o u n d  to  c o n d u c t  th e  bu s i n e s s  o f  hi s  prin c i p a l  a c c o r d i n g  to  

th e  dir e c t i o n s  gi v e n  by  th e  prin c i p a l  a n d  in  a b s e n c e  o f  s u c h  

dir e c t i o n s  a c c o r d i n g  to  th e  c u s t o m s  pr e v a i l i n g  in  d o i n g  th e  

bu s i n e s s .    O n l y  if  h e  a c t s  ot h e r w i s e  a n d  if  lo s s  is  s u s t a i n e d  to  th e  

prin c i p a l ,  h e  is  lia b l e  to  m a k e  it  g o o d  to  th e  prin c i p a l .    In  th e  

pr e s e n t  c a s e ,  s e c u r i t y  N o .  2  w a s  pur c h a s e d  by  d e f e n d a n t  N o .  1  a s  

p e r  dir e c t i o n s  o f  pl a i n t i f f  b a n k .   A s  s u c h ,  it  c a n n o t  b e  s a i d  th a t  

d e f e n d a n t  N o .  1  a c t e d  c o n t r a r y  to  th e  dir e c t i o n  o f  th e  pl a i n t i f f  b a n k .  
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U n d e r  s u c h  cir c u m s t a n c e s ,  d e f e n d a n t  N o .  1  c a n n o t  b e  h e l d  

p e r s o n a l l y  lia b l e  for  th e  lo s s  c a u s e d  to  th e  pl a i n t i f f  b a n k .   

1 1 7 . S e c t i o n  22 6  of  Th e  C o n t r a c t  A c t  is  repr o d u c e d  

un d e r .  

   22 6 .  E n f o r c e m e n t  an d  co n s e q u e n c e  of   ag e n t' s  co n tr a c t  

“ C o n t r a c t  e n t e r e d  thro u g h  a n  a g e n t ,   a n d  o b l i g a t i o n  

 ari s i n g  fro m   a c t s  d o n e  by  th e  a g e n t  m a y  b e  

 e n f o r c e d  in  th e  s a m e  m a n n e r  a n d  will  h a v e

 s a m e  le g a l  c o n s e q u e n c e s ,  a s  if  c o n t r a c t  h a s

 b e e n  e n t e r e d  int o  a n d  th e  a c t s  d o n e  by  th e

 prin c i p a l  in  p e r s o n ” .  

In  vi e w  of  th e  pr o v i s i o n s  o f  S e c t i o n  2 2 6  o f  T h e  C o n t r a c t  A c t ,  th e  a c t  

o f  th e  a g e n t  is  th e  a c t  o f  th e  prin c i p a l .     T h i s  pr o v i s i o n  e n a b l e s  th e  

pl a i n t i f f  b a n k  to  cl a i m  d e l i v e r y  o f  s e c u r i t y  N o .  2  dir e c t l y  fro m  

d e f e n d a n t  N o .  5  in  c a s e  o f  d e f a u l t .   A d m i t t e d l y ,  d e l i v e r  o f  s e c u r i t y  

N o .  2  is  n o t   re c e i v e d .   A s  s u c h ,  pl a i n t i f f  h a s  to  cl a i m  d e l i v e r y  o f  

s e c u r i t y  N o .  2  dir e c t l y  fro m  d e f e n d a n t  N o .  5 .    B u t  thi s  is  n o t  th e  

c a s e  pl e a d e d  by  th e  pl a i n t i f f .    It  s u p p r e s s e d  m a t e r i a l  fa c t s  w hi c h  

d e f e n d a n t  br o u g h t  o n  re c o r d  duri n g  th e  cr o s s - e x a m i n a t i o n .    P l a i n t i f f  

h a s  n o t  e v e n  le a d  e v i d e n c e  a s  p e r  its  pl e a d i n g  a n d  h a s  le a d  

e v i d e n c e  on  e x c h a n g e  a n d  h a s  thu s  fa il e d  to  pr o v e  is s u e  N o s .  1  to  

4  a n d  th e  s u i t  tr a n s a c t i o n .    U n d e r  s u c h  cir c u m s t a n c e s ,  d e f e n d a n t  

N o s .  1  a n d  2  ar e  n o t  lia b l e  to  d e l i v e r  s e c u r i t y  N o .  2 .

1 1 8 . A s  p e r  m y  find i n g s  o n  is s u e  N o s .  1  to  4,  pl a i n t i f f  b a n k  
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h a s  fa il e d  to  pr o v e  th e  tra n s a c t i o n  its e l f .   I  h a v e  al s o  h e l d  th a t  th e  

s e c o n d  tr a n s a c t i o n  d a t e d  2 8/ 0 2/ 2 0 0 2  in  re s p e c t  o f  s e c u r i t y  N o s .  3  

a n d  4  w a s  e n t e r e d  b e t w e e n  pl a i n t i f f  b a n k  a n d   d e f e n d a n t  N o . 3 .   A s  

s u c h ,  th e r e  is  n o  qu e s t i o n  o f  d e l i v e r y  o f  s e c u r i t y  N o .  4  by  d e f e n d a n t  

N o s .  1  a n d  2.    F o r  all  th e  re a s o n s  a b o v e ,  I  a n s w e r  is s u e  N o .  5  in  

n e g a t i v e  a n d  is s u e  N o .  1 3  in  a f f ir m a t i v e .   

1 1 9 . A S  T O  IS S U E  N O .  16 .  :-      D e f e n d a n t  N o s .  1  a n d  2 ,  in  

re f e r e n c e  to  tra n s a c t i o n  N o .  1  d a t e d  1 5/ 0 1/ 2 0 0 2 ,  h a v e  pl e a d e d  th a t  

s i n c e  d e f e n d a n t  N o .  5  fail e d  to  d e l i v e r  s e c u r i t y  N o .  2  to  th e  pl a i n t i f f  

b a n k  it  o b t a i n e d  a n  ar b i t r a t i o n  A w a r d  d a t e d  1 7/ 0 1/ 2 0 0 3  a g a i n s t  

d e f e n d a n t  N o .  5  a n d  if  th e  s u i t  is  d e c r e e d  a g a i n s t  th e m ,  d e f e n d a n t  

N o .  5  b e  m a d e  lia b l e  to  m a k e  g o o d  th e  lo s s .    D e f e n d a n t  N o s .  1  

a n d  2  h a v e  pl a c e d  on  re c o r d  c e r t i f i e d  c o p y  o f  A w a r d  at  E x h .  3 8 9  

a n d  c o m p l e t e  ar b i tr a t i o n  pr o c e e d i n g  w h il e  li st  o f  d o c u m e n t s  E x h .  

4 1 1 .    

1 2 0 . It  is  p e r t i n e n t  to  n o t e  th a t  d e f e n d a n t  N o s .  1  a n d  2  h a v e  

no t  le a d  a n y  e v i d e n c e  to  s h o w  th a t  th e  s a i d  A w a r d  is  in  re s p e c t  o f  

s e c u r i t y  N o .  2  o f  th e  s u i t  tra n s a c t i o n .    O n  g o i n g  thr o u g h  th e  

pr o c e e d i n g ,   it  c a n  b e  s e e n  th a t  th e  cl a i m  of  th e  d e f e n d a n t  N o .  1  in  

th e  s a i d  ar b i tr a t i o n  pr o c e e d i n g s  ar e  in  re s p e c t  o f  1 2  s e c u r i t i e s ,  tot a l  

w o r t h  R s .  1 8 , 2 1 , 0 1 , 9 8 7 . 0 4  p s .   S e c u r i t y  a t  s e r i a l  N o .  1  is  G O I   2 0 1 7  

8. 0 7 %  v a l u e d  a t  R s .  4  cr o r e s .    M e r e l y  b e c a u s e  G o v e r n m e n t  

s e c u r i t y  G O I   2 0 1 7  is  m e n t i o n e d  in  th e  A w a r d ,  it  c a n n o t  b e  

pr e s u m e d  th a t  th e  A w a r d  is  in  re s p e c t  o f  th e  s a i d  s e c u r i t i e s  w hi c h  

d e f e n d a n t  N o . 1  cl a i m s  to  h a v e  pur c h a s e d  for  th e  pl a i n t i f f  b a n k .  
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M o r e o v e r ,  th e  A w a r d  is  in  th e  n a m e  of  d e f e n d a n t  N o .  1  c o m p a n y .  

T h e r e  is  n o  e v i d e n c e  o n  re c o r d  to  c o n n e c t  thi s  A w a r d  wit h  th e  s u i t  

tr a n s a c t i o n .   D e f e n d a n t  N o s .  1  a n d  2  h a v e  no t  e n t e r e d  th e  wit n e s s  

b o x  to  pr o v e  th a t  thi s  A w a r d  is  in  re s p e c t  o f  th e  s u i t  tra n s a c t i o n  

d a t e d  1 5/ 0 1/ 2 0 0 2  for  pur c h a s e  o f  s e c u r i t y  N o .  2 .    U n d e r  s u c h  

cir c u m s t a n c e s ,   I  h o l d   th a t  d e f e n d a n t  N o s .  1  a n d  2  h a v e  fa il e d  to  

pr o v e  d e f e n d a n t  N o .  5  is  lia b l e  to  m a k e  g o o d  th e  lo s s  a n d  I a n s w e r  

is s u e  N o .  1 6  in  n e g a t i v e .    

1 2 1 . A S  T O  IS S U E  N O S .  6,  6- A  A N D  8- A .   :-    P l a i n t i f f  h a s  

pl e a d e d  th a t  d e f e n d a n t  N o s .  1 ,  3  a n d  5  c o m p a n i e s  a n d  th e i r  

D i r e c t o r s  i. e .  d e f e n d a n t  N o s .  2 ,  4 ,  5 - a ,  5 - b  a n d  6  c o l l u s i v e l y  

c o m m i t t e d  fr a u d  on  th e  pl a i n t i f f  b a n k  a n d  th e  fr a u d  w a s  a b a t e d  by  

d e f e n d a n t  N o .  7  b a n k .    It  is  th e  c o n t e n t i o n  o f  th e  pl a i n t i f f  b a n k  th a t  

th e  d e f e n d a n t s  d e c e i v e d  th e  pl a i n t i f f  b a n k  a n d  c o m m i t t e d  br e a c h  o f  

tru s t  a n d  mi s - a p p r o p r i a t e d  th e  s e c u r i t i e s  by  c o n v e r t i n g  th e m  for  

th e i r  o w n  u s e  a n d  thu s  c h e a t e d  th e  pl a i n t i f f  b a n k .    

1 2 2 . D e f e n d a n t  N o s .  1 ,  2 ,  4  a n d  7  h a v e  d e n i e d  a n y  fr a u d  a n d  

h a v e  s u b m i t t e d  th a t  it  is  th e  c a s e  o f  si m p l e  br e a c h  o f  c o n t r a c t .  

T h e  re m e d y  wit h  th e  pl a i n t i f f  w a s  to  cl a i m  th e  d e l i v e r y  o f  th e  s e c u r i t y  

N o .  2  fro m  d e f e n d a n t  N o .  5  a n d  s e c u r i t y  N o .  4  fro m  d e f e n d a n t  N o .  

3 .    

1 2 3 . In  or d e r  to  a s c e r t a i n  w h e t h e r  a n y  fr a u d  a s  a ll e g e d  by  th e  

pl a i n t i f f  is  c o m m i t t e d  or  n o t ,  th e  C o u r t  h a s  to  s e e  a s  to  w h a t  w a s  th e  

tr a n s a c t i o n  b e t w e e n  th e  pl a i n t i f f  b a n k  a n d  d e f e n d a n t s .   T h i s  C o u r t  
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w hil e  d e c i d i n g  th e  is s u e  N o s .  1  to  4  h a s  el a b o r a t e l y  e x p l a i n e d  a n d  

di s c u s s e d  th e  tr a n s a c t i o n s  d a t e d  1 5/ 0 1/ 2 0 0 2  a n d  2 8/ 0 2/ 2 0 0 2 ,  

e v i d e n c e  a n d  d o c u m e n t s  o n  re c o r d  a n d  th e  s a m e   b e  c o n s i d e r e d  

for  d e c i d i n g  th e s e  is s u e s  a l s o .    

1 2 4 . T h e  tra n s a c t i o n  d a t e d  1 5/ 0 1/ 2 0 0 2  w a s  o f  e n t r u s t m e n t  

o f  s e c u r i t y  N o .  1  by  th e  pl a i n t i f f  b a n k  to  th e  d e f e n d a n t  N o .  1  for  

s e l l i n g  th e  s a m e  a n d  in s t e a d  o f  p a y i n g  th e  c o n s i d e r a t i o n  th e r e o f  

d e f e n d a n t  N o .  1  w a s  to  pur c h a s e  a n d  d e l i v e r  s e c u r i t y  N o .  2  to  th e  

pl a i n t i f f  b a n k .    T h e  pl a i n  re a d i n g  o f  thi s  tra n s a c t i o n  s h o w s  th a t  it  

c o n t a i n s  tw o  le g s .   Fir s t  or  re a d y  le g  is  for  s a l e  o f  s e c u r i t y  N o .  1  by  

th e  d e f e n d a n t  N o .  1  for  th e  pl a i n t i f f .    A s  di s c u s s e d  in  is s u e  N o s .  1  

to  4 ,  I h a v e  alr e a d y  h e l d  th a t  s e c u r i t y  N o .  1  w a s  s o l d  by  pl a i n t i f f  a n d  

pur c h a s e d  by  d e f e n d a n t  N o .  1  a n d  c o n s i d e r a t i o n  w a s  al s o  p a i d  by  

d e f e n d a n t  N o .  1  to  th e  pl a i n t i f f  by  w a y  o f  dif f e r e n c e  a m o u n t  a n d  

re m a i n i n g  a m o u n t  w a s  p a i d  to  th e  d e f e n d a n t  N o .  5  to w a r d s  th e  

c o n s i d e r a t i o n  o f  s e c u r i t y  N o .  2 .    T h u s ,  th e  fir s t  or  re a d y  le g  o f  th e  

tra n s a c t i o n  d a t e d  1 5/ 0 1/ 2 0 0 2  w a s  du l y  p e r f o r m e d  a n d  no t h i n g  

re m a i n e d  to  b e  p e r f o r m e d  in  thi s  le g .     A s  p e r  th e  pr o v i s i o n s  o f  

S e c t i o n  4  o f  th e  S a l e  o f  G o o d s  A c t ,  th e  tra n s a c t i o n  o f  s a l e  is  

c o m p l e t e  on  d e l i v e r y  o f  g o o d s  a n d  p a y m e n t  o f  th e  pri c e  th e r e o f .  

O n c e  th e  tra n s a c t i o n  o f  th e  s a l e  is  c o m p l e t e d ,  th e  title  to  th e  g o o d s  

is  c o n v e y e d  to  th e  pur c h a s e r  a n d  th e  pur c h a s e r  is  fr e e  to  d e a l  wit h  

th e  g o o d s  a s  h e  wi s h e s .    In  th e  tra n s a c t i o n  d a t e d  1 5/ 0 1/ 2 0 0 2 ,  fir s t  

le g  o f  s a l e  is  c o m p l e t e d  a n d  v a l i d  title  o f  s e c u r i t y  N o .  1  is  a c q u i r e d  

by  d e f e n d a n t  N o .  1 .    In  th e  c a s e  o f  B. O . I .  Fi n a n c e  Lt d .  - V s -  Th e  

cu s t o d i a n ,  rep ort e d  in  AI R  19 9 7 ,  S . C . ,  19 5 2 ,  si m i l a r  fa c t s  w h e r e i n  
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qu e s t i o n  w h e r e i n  H o n ' b l e  S u p r e m e  C o u r t  h e l d  a s  un d e r  :-

“ In  th e  re a d y  le g  th e r e  is  pur c h a s e  or  s a l e  o f  s e c u r i t y  a t  a  

s t a t e d  pri c e  w hi c h  is  e x e c u t e d  on  p a y m e n t  o f  c o n s i d e r a t i o n  for  th e  

s p o t  d e l i v e r y  o f  s e c u r i t y  to g e t h e r  wit h  tr a n s f e r  for m s .   T h e  full  a n d  

a b s o l u t e  o w n e r s h i p  o f  th e  title  in  s e c u r i t i e s  v e s t s  in  th e  pur c h a s e r ,  

th e  e n t i r e  pr o p e r t y  in  th e  s e c u r i t y  p a s s i n g  im m e d i a t e l y  up o n  s u c h  

d e l i v e r y  a n d  p a y m e n t .   T h e  s e l l e r  is  di v e s t e d  o f  a ll  th e  righ t s ,  titl e  

a n d  int e r e s t  in  th e  s a i d  s e c u r i t i e s . ”  

H o n ' b l e  S u p r e m e  C o u r t  h a s  furt h e r  h e l d  th a t  pr o p e r t y  in  c h a t t e l s  

a n d  la n d  c a n  p a s s  un d e r  a  c o n t r a c t  w hi c h  is  ille g a l .     

O n c e  th e  title  to  th e  s e c u r i t y  N o .  1  is  a c q u i r e d  by  d e f e n d a n t  

N o .  1 ,  it  h a s  rig h t  to  d e a l  wit h  thi s  s e c u r i t y  a s  it  lik e s  a n d  pl a i n t i f f  

c a n n o t  qu e s t i o n e d  th e  furt h e r  tr a n s a c t i o n  m a d e  by  d e f e n d a n t  N o .  1  

in  re s p e c t  o f  thi s  s e c u r i t y  N o .  1 .

1 2 5 . T h e  s e c o n d  or  for w a r d  le g  o f  th e  fir s t  tra n s a c t i o n  d a t e d  

1 5/ 0 1/ 2 0 0 2  w a s  o f  pur c h a s e  o f  s e c u r i t y  N o .  2  a t  a  fut u r e  d a t e .    A s  

di s c u s s e d  in  th e  re a s o n i n g s  w h il e  d e c i d i n g   is s u e  N o s .  1  to  4,  

d e f e n d a n t  N o .  1  h a s  b e e n  a b l e  to  pr o v e  th a t  it  p a i d  s a l e  

c o n s i d e r a t i o n  o f  s e c u r i t y  N o .  2  to  th e  d e f e n d a n t  N o .  5 .    T h e r e  is  n o  

iot a  o f  d o u b t  th a t  d e f e n d a n t  N o s .  1  a n d  2  w e r e  n o t  th e  br o k e r s  a s  is  

pr o v e d  by  th e  d o c u m e n t s  o f  th e  pl a i n t i f f  it s e l f  ,  w h i c h  ar e  di s c u s s e d  

w h il e  d e c i d i n g  is s u e  N o s .  1  to  4 a n d  a d m i s s i o n  o f  P W . 1 .    A s  s u c h  

th e  re m e d y  for  th e  pl a i n t i f f  w a s  a g a i n s t  d e f e n d a n t  N o .  5  o n l y  a s  

prin c i p a l  in  vi e w  of  th e  pr o v i s i o n  o f  S e c t i o n  2 3 0  o f  T h e  C o n t r a c t  A c t  

by  cl a i m i n g  th e  d e l i v e r y  o f  s e c u r i t y  N o .  2  or  pri c e  th e r e o f .  
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U n f o r t u n a t e l y  n e i t h e r  pl a i n t i f f  h a s  pl e a d e d  s u c h  c a s e ,  n o r  it  h a s  

pr o v e d  th e  tra n s a c t i o n .    

1 2 6 . A s  fa r  a s  tr a n s a c t i o n  d a t e d  2 8/ 0 2/ 2 0 0 2  is  c o n c e r n e d ,  

thi s  tra n s a c t i o n  is  a l s o  tw o  fol d .    I  h a v e  al s o  di s c u s s e d  th e  

tra n s a c t i o n  in  d e t a i l e d ,  w hi l e  d e c i d i n g  is s u e  N o s .  1  to  4 ,  w hi c h  h a s  

to  b e  ta k e n  int o  c o n s i d e r a t i o n  w h il e  d e c i d i n g  th e s e  is s u e s .    T h e  

fir s t  or  re a d y  le g  o f  thi s  tra n s a c t i o n  w a s  o f  e n t r u s t m e n t  o f  s e c u r i t y  

N o .  3  to  th e  d e f e n d a n t  N o s .  1  a n d  2  for  s e l l i n g  th e  s a m e  a n d  

in s t e a d  o f  p a y i n g  th e  c o n s i d e r a t i o n  th e r e o f ,  d e f e n d a n t  N o s .  1  a n d  2  

w e r e  to  pur c h a s e  s e c u r i t y  N o .  4  a n d  d e l i v e r  it  to  th e  pl a i n t i f f  b a n k .  

It  is  p e r t i n e n t  to  n o t e  th a t  I  h a v e  a lr e a d y  h e l d  th a t  pl a i n t i f f  h a s  fa il e d  

to  pr o v e  th e  s e c o n d  tra n s a c t i o n  d a t e d  2 8/ 0 2/ 2 0 0 2  to  b e  wit h  

d e f e n d a n t  N o s .  1  a n d  2.   D e f e n d a n t  N o s .  1  a n d  2  h a v e  pr o v e d  th a t  

th e  tr a n s a c t i o n   d a t e d  2 8/ 0 2/ 2 0 0 2  w a s  no t  b e t w e e n  pl a i n t i f f  b a n k  

a n d  d e f e n d a n t  N o s .  1  a n d  2,  bu t  w a s  b e t w e e n  pl a i n t i f f  b a n k  a n d  

d e f e n d a n t  N o .  3  c o m p a n y .     S i n c e ,  thi s  is s u e  is  fr a m e d  thi s  C o u r t  

h a s  to  d e c i d e  th e  s a m e .    

1 2 7 . T h e  tra n s a c t i o n  d a t e d  2 8/ 0 2/ 2 0 0 2  al s o  c o n t a i n s  tw o  

le g s .    F ir s t  le g  o f  s e l l i n g  s e c u r i t y  N o .  3  by  d e f e n d a n t  N o .  3  for  a n d  

on  b e h a l f  o f  pl a i n t i f f  b a n k .    D e f e n d a n t  N o s .  1  a n d  2  h a v e  furt h e r  

pr o v e d  on  re c o r d  th a t  d e f e n d a n t  N o .  3  p a i d  dif f e r e n c e  a m o u n t  o f  

R s .  6 0  la c s  a n d  o d d  a m o u n t  to  th e  pl a i n t i f f  b a n k  a n d  ret a i n e d  th e  

re m a i n i n g  a m o u n t  to w a r d s  th e  c o n s i d e r a t i o n  o f  s e c u r i t y  N o .  4 .  

T h e  e v i d e n c e  o n  re c o r d ,  w hi c h  is  di s c u s s e d  by  thi s  C o u r t  w hi l e  

d e c i d i n g  is s u e  N o .  4  furt h e r  m a k e s  it  cl e a r  th a t  th o u g h  s e c u r i t y  N o .  
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3  w a s  h a n d e d  o v e r  to  P u s h p a k  K h o t ,  it  w a s  re c e i v e d  by  d e f e n d a n t  

N o .  3  thr o u g h  its  p e o n  R a j e s h  L a s u n k a r .    T h i s  fa c t  is  al s o  pr o v e d  

thr o u g h  th e  s t a t e m e n t  o f  P u s h p a k  K h o t ,   J a i k u m a r  M e h t a   a n d  

K e t a n  M a s k a r i a  fil e d  a t   E x h .  3 1 3 ,  3 1 6  a n d  3 1 4  re s p e c t i v e l y ,   a s  

w e l l  a s  a d m i s s i o n s  o f  P W .  2  gi v e n  in  hi s  cr o s s - e x a m i n a t i o n .    T h i s  

s h o w s  th a t  d e f e n d a n t  N o .  3  to o k  th e  d e l i v e r y  o f  s e c u r i t y  N o .  3  a n d  

p a i d  dif f e r e n c e  a m o u n t  to  th e  pl a i n t i f f  b a n k .    T h e  re m a i n i n g  a m o u n t  

o f  c o n s i d e r a t i o n  o f  s e c u r i t y  N o .  3  w a s  ret a i n e d  by  it  w a s  for  

pur c h a s i n g  s e c u r i t y  N o .  4 .   U n d e r  s u c h  cir c u m s t a n c e s ,  th e  a m o u n t  

re t a i n e d  by  d e f e n d a n t  N o .  3  w a s  for  a n d  o n  b e h a l f  o f  pl a i n t i f f  b a n k .  

T h u s ,  th e  fir s t  le g  o f  tr a n s a c t i o n  o f  s a l e  o f  s e c u r i t y  N o .  3  w a s  dul y  

p e r f o r m e d  a n d  s a l e  o f  s e c u r i t y   N o .  3  w a s  c o m p l e t e .    O n c e  th e  s a l e  

is  c o m p l e t e ,   th e  title  v e s t s  wit h  th e  pur c h a s e r  a n d  h e  is  fr e e  to  d e a l  

wit h  th e  s e c u r i t y  a s  h e  lik e s .   

1 2 8 . A s  far  a s  s e c o n d  le g  o f  tr a n s a c t i o n  d a t e d  2 8/ 0 2/ 2 0 0 2  is  

c o n c e r n e d ,   d e f e n d a n t  N o .  3  w a s  to  pur c h a s e  s e c u r i t y  N o .  4  a n d  

d e l i v e r  it  to  th e  pl a i n t i f f  b a n k .    D e s p i t e  h a v i n g  kn o w l e d g e  o f  thi s  

tr a n s a c t i o n ,  pl a i n t i f f  b a n k  ch o o s e  to  pl e a d  th a t  thi s  tra n s a c t i o n  is  

a l s o  with  d e f e n d a n t  N o s .  1  a n d  2 ,  w h i c h  it  f a il e d  to  pr o v e  a n d  it  w a s  

fo u n d  th a t  th e  s a i d  tr a n s a c t i o n  w a s  e n t e r e d  b e t w e e n  pl a i n t i f f  a n d  

d e f e n d a n t  N o .  3 .    P l a i n t i f f  le a d  e v i d e n c e  o f  e x c h a n g e  o f  s e c u r i t i e s  

a n d  fa il e d  to  pr o v e  thi s  tra n s a c t i o n  a s  pl e a d e d  by  it.   

1 2 9 . T h u s ,  o n c e  th e  s a l e  o f  s e c u r i t y  N o s .  1  a n d  3  is  

c o m p l e t e d ,   th e  pur c h a s e r  th e r e o f  h a v e  e v e r y  rig h t  to  d e a l  with  

th e s e  s e c u r i t i e s  a s  th e y  lik e  a n d  th e r e  w o u l d  b e  n o  fr a u d ,  br e a c h  o f  
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tru s t  e t c . ,  if  th e  s e c u r i t i e s  N o s .  1  a n d  3  ar e  s o l d ,  p a s s e d  o n  or  d e a l t  

wit h  in  a n y  m a n n e r  a s  th e  o w n e r  th e r e o f  lik e s .    

1 3 0 . A s  p e r  m y  find i n g s  on  is s u e  N o s .  1  to  4  h a v e  alr e a d y  

h e l d  th a t  pl a i n t i f f  h a s  fail e d  to  pr o v e  b o t h  th e  s u i t  tra n s a c t i o n s  d a t e d  

1 5/ 0 1/ 2 0 0 2  a n d  2 8/ 0 2/ 2 0 0 2  a n d  on  thi s  c o u n t  on l y  th e  s u i t  is   b o u n d  

to  b e  di s m i s s e d .    

1 3 1 . In  or d e r  to  find  o u t  w h e t h e r  a n y  fr a u d  h a s  b e e n  pl a y e d  

by  th e  d e f e n d a n t s ,  C o u r t  h a s  to  c o n s i d e r  w h a t  is  e v i d e n c e  o n  

re c o r d ,  w hi c h  c o n s t i t u t e  th e  fr a u d  a n d  w h a t  e f f e c t  it  h a s  o n  th e  s u i t  

tra n s a c t i o n s .    P l a i n t i f f  h a s  pl e a d e d  th a t  th e  tr a n s a c t i o n s  a r e  a b -

initi o  v o i d  a s  viti a t e d  by  fr a u d .   It  h a s  a l s o  pl e a d e d  cri m i n a l  

c o n s p i r a c y ,  cri m i n a l  br e a c h  o f  tru s t ,  cri m i n a l  br e a c h  by  pu b l i c  

s e r v a n t ,  c h e a t i n g ,  for g e r y  to  h a v e  b e e n  c o m m i t t e d  by  th e  

d e f e n d a n t s  a n d  a f t e r  inv e s t i g a t i o n ,  p o l i c e  arr e s t e d  th e   d e f e n d a n t s  

a n d  c h a r g e - s h e e t e d  th e m  for  o f f e n c e s  un d e r  S e c t i o n  1 2 0 - B ,  4 0 5 ,  

4 0 6 ,  4 0 9 ,  4 7 0  r/w  S e c t i o n  3 4  o f  I. P . C .   It  h a s  al s o  pl e a d e d  th a t  s a i d  

c a s e  is  re g i s t e r e d  a s  R e g u l a r  C r i m i n a l  C a s e  N o .  8 4 7/ 2 0 0 2  is  

p e n d i n g  in  th e  C o u r t  o f  C h i e f  J u d i c i a l  M a g i s t r a t e ,  A m r a v a t i .    It  is  

al s o  th e  c o n t e n t i o n  o f  pl a i n t i f f  th a t  th e s e  d e f e n d a n t s  p a s s e d  o n  

th e s e  s e c u r i t i e s  a n d  s o l d  th e m  by  s p l it ti n g  th e m .

1 3 2 .  In  or d e r  to  pr o v e  th e  fr a u d  a s  all e g e d ,  pl a i n t i f f  n e e d s  to  

pr o v e  e a c h  o f  th e  o f f e n c e  all e g e d  by  it  by  le a d i n g  e v i d e n c e  th e r e o n .  

O n  p e r u s a l  o f  e x a m i n a t i o n - in - ch i e f  o f  P W . 1  it  c a n  b e  s e e n  th a t  h e  

h a s  d e p o s e d  th a t  d e f e n d a n t  N o s .  1  a n d  2  in  c o l l u s i o n  wit h  ot h e r  
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d e f e n d a n t s  di s h o n e s t l y  ind u c e d  th e  pl a i n t i f f  b a n k  to  ph y s i c a l l y  

d e l i v e r e d  s e c u r i t y  N o s .  1  a n d  3  for  th e  pur p o s e  o f  pr o c u r e  s e c u r i t y  

N o s .  2  a n d  4  in  e x c h a n g e  th e r e o f  wit h  n o  int e n t i o n   to  g e t  th e  s a m e  

e x c h a n g e d  a n d  mi s - a p p r o p r i a t e d  th e  s a m e  by  c o m m i t t i n g  br e a c h  o f  

tru s t  a n d  for g e r y .    P W . 1  h a s  al s o  d e p o s e d  th a t  d e f e n d a n t  N o s .  1  to  

6  h a v e  h a t c h e d  th e  c o n s p i r a c y  in  le a g u e  wit h  d e f e n d a n t  N o .  7  to  

du p e  a n d  ch e a t  v a r i o u s  C O - o p e r a t i v e  B a n k s  thr o u g h  o u t  Ind i a  a n d  

si m u l t e n i o u s l y  o f  th e  pl a i n t i f f  b a n k ,  w h i c h  is  n o t o r i o u s l y  kn o w n  a s  

G o v e r n m e n t  S e c u r i t i e s  s c a m  of  M a h a r a s h t r a .    P W . 1  h a s  furt h e r  

a ll e g e d  th a t  s e c u r i t i e s  w e r e  p a s s e d  on  by  th e  d e f e n d a n t  N o s .  1  a n d  

2  b e t w e e n  th e  d e f e n d a n t s  int e r s e  a n d  s o l d  th e m  to  dif f e r e n t  

p e r s o n s  in  ord e r  to  c a u s e  wr o n g f u l  g a i n  for  th e m  a n d  wr o n g f u l  lo s s  

to  th e  pl a i n t i f f  b a n k .    

1 3 3 . P W . 2 ,  w h o  is  th e  p o li c e  in s p e c t o r  a n d  inv e s t i g a t i n g  

o f f i c e r  o f  C r i m i n a l  C a s e  N o .  8 4 7/ 2 0 0 2  h a s  d e p o s e d  by  E x h .  2 8 1  

th a t  d e f e n d a n t  N o s .  1  to  6   by  a c t i n g  in  c o l l u s i o n  c o n s p i r e d  by  

fr a u d u l e n t l y  mi s - a p p r o p r i a t i n g  s e c u r i t y  N o s .  1  a n d  3 ,  w h i c h  w a s  

e n t r u s t e d  to  d e f e n d a n t  N o s .  1  a n d  2  for  its  e x c h a n g e   wit h  s e c u r i t y  

N o s .  3  a n d  4  a n d  c o m m i t t e d  br e a c h  o f  tru s t ,  mi s - a p p r o p r i a t i o n  a n d  

c h e a t i n g .    P W . 2  h a s  s t a t e d  th a t  h e  c a m e  to  thi s  c o n c l u s i o n  on  th e  

b a s i s  o f  inf o r m a t i o n  c o l l e c t e d  by  hi m  duri n g  th e  inv e s t i g a t i o n ,  w h i c h  

w a s  o n  th e  b a s i s  o f  ;

( A )   R e c o r d s  o f  th e  pl a i n t i f f  b a n k ,  R B I ,  G r i n d l a y s  B a n k ,  J a n t a  B a n k ,  

( B )   S t a t e m e n t s  re c o r d e d  duri n g  th e  inv e s t i g a t i o n . ,

( C )  D o c u m e n t s  s e i z e d  un d e r  th e  s e i z u r e  m e m o  a n d  d o c u m e n t s  

c o l l e c t e d  duri n g  th e  inv e s t i g a t i o n  a n d
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( D )    D o c u m e n t s  c o n t a i n i n g  in  fil e  N o s .  1  to  1 3  pr e p a r e d  fro m  o u t  o f  

d o c u m e n t s  c o l l e c t e d  duri n g  th e  inv e s t i g a t i o n  o f  th e  s a i d  b a n k .    

1 3 4 . P e r u s a l  o f  e v i d e n c e  o f  b o t h  th e  a b o v e  wit n e s s e s  re v e a l s  

th a t  n o n e  o f  th e  wit n e s s e s  h a v e  le a d  a n y  e v i d e n c e  a s  to  

(1 )  W h a t  w a s  th e  c o n s p i r a c y  a n d  b e t w e e n  w h o m  a n d  w h e n  w a s  it  

h a t c h e d . ,

(2 )    O f  w h a t  pr o p e r t y  a n d  ho w  br e a c h  o f  tru s t  w a s  c o m m i t t e d  a n d  

by  w h o m . ,

(3 ) W h a t  w a s  th e  n a t u r e  o f  tra n s a c t i o n  a n d  w h e t h e r  th e  

tra n s a c t i o n  w a s  or  p a r t  th e r e o f  w a s  c o m p l e t e d  a n d  w h a t  ar e  th e  

c o n s e q u e n c e s  th e r e o f . ,

(4 ) W h a t  w a s  th e  fr a u d u l e n t  a n d  di s h o n e s t  ind u c e m e n t  a n d  ho w  

th e  pl a i n t i f f  b a n k  w a s  d e c e i v e d  a n d  did  s o m e t h i n g  w hi c h  it  w o u l d  

no t  h a v e  d o n e ,  if  n o  s u c h  ind u c e m e n t  w a s  m a d e .

(5 ) W h a t  w a s  th e  mi s - a p p r o p r i a t i o n  a n d  ho w  it  w a s  d o n e . ,

(6 ) W h a t  w a s  th e  for g e r y  a n d  w h a t  ar e  th e  d o c u m e n t s  by  th e  

d e f e n d a n t s  a n d  p a r t i c u l a r l y  by  w h i c h  d e f e n d a n t .

(7 ) W h a t  w a s  th e  d o c u m e n t s  w hi c h  w a s  fal s e l y  m a d e  by  th e  

d e f e n d a n t s .

1 3 5 . T h e r e  is  a b s o l u t e l y  n o  s p e c i f i c  e v i d e n c e  on  th e  a b o v e  

p o i n t s  in  th e  e v i d e n c e  o f  P W . 1  a n d  2.    T h e  a ll e g a t i o n s  ar e  wild  a n d  

g e n e r a l .   B o t h  th e  wit n e s s e s  h a v e  ju s t  m a d e  all e g a t i o n s  th a t  

d e f e n d a n t s  ar e  a c t i n g  in  c o l l u s i o n  a n d  p a s s e d  on  th e  s e c u r i t i e s  

int e r s e  b e t w e e n  th e m  in  or d e r  to  c a u s e  wr o n g f u l  lo s s  to  pl a i n t i f f  

b a n k  a n d  wr o n g f u l  g a i n  for  th e m s e l v e s  wit h o u t  e v e n  gi v i n g  th e  
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d e t a i l s  o f  tr a n s a c t i o n  a s  pl e a d e d  by  it.   It  is  a l s o  p e r t i n e n t  to  n o t e  

th a t  P W . 1  is  hi m s e l f  a n  a c c u s e d  in  th e  s a i d  cri m i n a l  c a s e  N o .  

8 4 7/ 2 0 0 2 .   A s  s u c h ,  thi s  C o u r t  c a n n o t  c o m p l e t e l y  rel y  on  th e  

te s t i m o n y  of  P W . 1  a s  hi s  p e r s o n a l  int e r e s t  is  inv o l v e d  in  th e  s u i t  

tr a n s a c t i o n s .    P W . 1  h a s  a v o i d e d   gi v i n g  m a t e r i a l  a n s w e r s  to  th e  

qu e s t i o n s  pu t  by  d e f e n d a n t s  in  hi s  cr o s s - e x a m i n a t i o n .    H e  h a s  al s o  

a d m i t t e d  th a t  h e  d o e s  no t  kn o w  a n y t h i n g  a b o u t  th e  tr a n s a c t i o n s .  

P W . 2  h a s  a b s o l u t e l y  n o  kn o w l e d g e  a b o u t  th e  tra n s a c t i o n s  a s  

e n t e r e d  b e t w e e n  pl a i n t i f f  a n d  th e  d e f e n d a n t s  a s  h e  w a s  no w h e r e  in  

th e  pi c t u r e  a t  th e  tim e  w h e n  tra n s a c t i o n  w a s  e n t e r e d  b e t w e e n  th e  

p a r t i e s .   

1 3 6 .  In  or d e r  to  c o n s t i t u t e  fr a u d  in  th e  c o n t r a c t s ,  it  h a s  to  b e  

pr o v e d  th a t  th e  c o n s e n t  o f  th e  p a r t i e s  to  th e  c o n t r a c t  w a s  o b t a i n e d  

by  fr a u d .    S u b s e q u e n t  c o n d u c t  h a s  n o  b e a r i n g  on  th e  c o n t r a c t  in  

th e  c a s e  o f  c o n t r a c t s  a s  is  m a d e  cl e a r  by  th e  pr o v i s i o n s  o f  S e c t i o n  

1 9  o f  T h e  C o n t r a c t  A c t .    M o r e o v e r ,  P W . 1  h a s  s t a t e d  th a t  h e  h a s  

c o m e  to  th e  c o n c l u s i o n  th a t  d e f e n d a n t s  c o m m i t t e d  fr a u d  on  th e  

b a s i s  o f  d o c u m e n t s  c o l l e c t e d ,   s t a t e m e n t  re c o r d e d ,  fil e s  pr e p a r e d  

by  hi m  a n d  inf o r m a t i o n  c o l l e c t e d .    It  is  p e r t i n e n t  to  n o t e  th a t  P W . 2  

h a s  hi m s e l f  a d m i t t e d  in   hi s  re - e x a m i n a t i o n  by  th e  pl a i n t i f f  th a t  h e  

h a s  n o  kn o w l e d g e  o f  th e  d o c u m e n t s .   S t a t e m e n t  re c o r d e d  by  hi m  of  

J u g n a  L o d h a y a  E x h .  3 1 1 ,  3 1 2 ,  P u s h p a k  K h o t  a t  E x h .  3 1 3 ,  K e t a n  

M a s k a r i a  E x h .  3 1 4 ,  B i n a  S a n g h v e e  E x h .  3 1 5  a n d  J a i k u m a r  M e h t a  

E x h .  3 1 6  o n l y  s h o w s   th a t  d e f e n d a n t  N o s . 3  c o m p a n y  a n d  d e f e n d a n t  

N o .  5  c o m p a n y  ar e  a s s o c i a t e d  c o m p a n i e s .  A b o v e  s t a t e m e n t s  

furt h e r  s h o w s  th a t  s e c u r i t y  N o .  3  w a s  h a n d e d  o v e r  by  d e f e n d a n t  

N o . 3  to  d e f e n d a n t  N o .  5 .   It  a l s o  s h o w s  th a t  d e f e n d a n t  N o .  2  w a s  
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dir e c t o r  o f  d e f e n d a n t  N o .  5  c o m p a n y  for  s o m e  tim e .    H o w e v e r ,  

d o c u m e n t  E x h .  3 2 3  s h o w s  th a t  d e f e n d a n t  N o .  2  re s i g n e d  fro m  th e  

p o s t  o f  A d d i t i o n a l  D i r e c t o r s h i p  o f  d e f e n d a n t  N o .  5  w. e . f .  1 5/ 0 5/ 2 0 0 1  

i. e . ,  b e f o r e  th e  s u i t  tra n s a c t i o n s .    T h u s ,  e v i d e n c e  o f  P W . 1  a n d  2  

c a n n o t  b e  reli e d  up o n ,  n o r  th e y  pr o v e d  all e g e d  fr a u d .    

1 3 1 . O r d e r  6  rul e  4  C P C  pr o v i d e s  th a t  in  all  th e  c a s e s  w e r e  

p a r t y  pl e a d i n g  reli e s  o n  mi s - re p r e s e n t a t i o n ,  fr a u d ,  br e a c h  o f  tru s t ,  

willfu l  d e f a u l t ,  un d u e  influ e n c e  e t c . ,  p a r t i c u l a r s  with  d a t e s  a n d  ite m s  

s h a l l  b e  s t a t e d  in  th e  pl e a d i n g .   P l a i n t i f f  h a s  n o t  s p e c i f i c a l l y  pl e a d e d  

w h a t  w a s  th e  mi s - re p r e s e n t a t i o n ,  d e c e p t i o n ,  c h e a t i n g ,  its  m o d e  a n d  

d a t e  o f  s u c h  a c t s .     

1 3 7 . It  is  th e  c o n t e n t i o n  o f  pl a i n t i f f  b a n k  th a t  n o n e  o f  th e  

d e f e n d a n t s  h a v e  re b u t t e d  th e  e v i d e n c e  le a d  by  th e  pl a i n t i f f  b a n k .  A s  

s u c h ,  pl a i n t i f f  b a n k  di s c h a r g e d  its  initi a l  bur d e n  of  pr o v i n g  fr a u d  a n d  

th e  on u s  no w  s h i f t s  o n  th e  d e f e n d a n t s  to  re b u t  th e  e v i d e n c e  a n d  

le a d  e v i d e n c e  o f  th e  fa c t s  s p e c i f i c a l l y  wit h i n  th e i r  kn o w l e d g e  a s  

pr o v i d e d  un d e r  S e c t i o n  1 0 6  o f  th e  E v i d e n c e  A c t .    It  is  p e r t i n e n t  to  

n o t e  th a t  a s  s t a t e d  a b o v e ,  th e  initi a l  bur d e n  a s  pr o v i d e d  un d e r  

S e c t i o n  1 0 1  a n d  1 0 2  o f  th e  E v i d e n c e  A c t  is  al w a y s  on  th e  pl a i n t i f f  

b a n k .    In  th e  c a s e s  o f  fr a u d ,  mi s - re p r e s e n t a t i o n ,  br e a c h  o f  tru s t  

e t c . ,  th e  bur d e n  of  pr o v i n g  th e m  is  h e a v i l y  c a s t e d  o n  th e  p a r t y  

all e g i n g  it.   In  th e  pr e s e n t  c a s e  n o n e  o f  th e  wit n e s s e s  h a v e  d e p o s e d  

a s  to  w h a t  w a s  th e  d e c e p t i o n ,  m i s - re p r e s e n t a t i o n  a n d  w h e n  it  w a s  

m a d e .    

1 3 8 . P l a i n t i f f  h a s  al s o  reli e d  up o n  th e  c a s e  o f  Th a n g a c h i  

N a c h i a l  - V s -  A h e m a d  H u s s e n  M a l u m i a r ,  rep o rt e d  in   AI R  19 5 7  
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M a d r a s ,  19 4  a n d  h a s  s u b m i t t e d  th a t  fr a u d  is  a l w a y s  s e c r e t  in  its  

ori g i n .   A s  s u c h ,   it  w a s  n e c e s s a r y  for  th e  d e f e n d a n t s  to  re b u t  th e  

e v i d e n c e .    A s  di s c u s s e d  a b o v e ,  pl a i n t i f f  h a s  fail e d  to  pr o v e  b o t h  th e  

tr a n s a c t i o n s  d a t e d  1 5/ 0 1/ 2 0 0 2  a n d  2 8/ 0 2/ 2 0 2 .   M o r e o v e r ,  s e c o n d  

tr a n s a c t i o n  is  pr o v e d  to  b e  wit h  d e f e n d a n t  N o .  3  a n d  pl a i n t i f f  h a s  

fa il e d  to  pr o v e  tr a n s a c t i o n  a s  pl e a d e d .    S e c o n d l y ,  pl a i n t i f f  h a s  fa il e d  

to  di s c h a r g e  its  initi a l  bur d e n  of  pr o v i n g  mi s - re p r e s e n t a t i o n ,  

d e c e p t i o n ,  d e t a i l s  o f  for g e r y ,  th e  d o c u m e n t s  for g e d  e t c .    U n l e s s  th e  

initi a l  bur d e n  is  di s c h a r g e d  by  th e  pl a i n t i f f  to  pr o v e  th e s e  fa c t s ,   th e  

o n u s  will  n o t  s h i f t  o n  th e  d e f e n d a n t s  to  re b u t  th e  e v i d e n c e  le a d  by  

pl a i n t i f f .   S e c t i o n  1 0 2  o f  th e  E v i d e n c e  A c t  s p e c i f i c a l l y  pr o v i d e s  th a t  

bur d e n  of  pr o v i n g  a  p a r t i c u l a r  fa c t  lie s  on  th e  p e r s o n ,  w h o  w o u l d  fa il  

if  n o t  e v i d e n c e  is  gi v e n  o n  e it h e r  si d e .    S i n c e  th e  fr a u d ,  m i s -

re p r e s e n t a t i o n ,  br e a c h  o f  tru s t  ar e  a ll e g e d  by  pl a i n t i f f ,  bu r d e n  will  

a l w a y s  b e  o n  it  to  pr o v e  th e s e  fa c t s .    

1 3 4 . P l a i n t i f f  h a s  a l s o  c o n t e n d e d  th a t  d e f e n d a n t  N o .  1 ,  3 ,  5 - a ,  

5 - b  a n d  6  ar e  inv o l v e d  in  si m i l a r  tra n s a c t i o n  wit h  ot h e r  c o - o p .  B a n k  

a n d  h a s  reli e d  up o n  th e  c a s e  o f  Vin a y a c h a n d r a  Tu s i d a s  

M a d h a l a n i  an d  oth er s  - V s -  S t a t e  of  M a h a r a s h t r a ,  rep ort e d  in  

20 0 2  (S u p p . 2 )  B o m b a y  C . R .  19 8 ,  a n d  in  th e  c a s e  o f   N a g p u r  

Di s t ri c t  C e n t r a l  C o - op e r a ti v e  B a n k  - V s  St a t e  of  M a h a r a s h t r a ,  

rep o rt e d  in  20 0 5  (S u p p )  B o m b a y  C . R .  ( C r i m i n a l ) ,  76 0 .  H o w e v e r ,  

it  is  p e r t i n e n t  to  n o t e  th a t  th e  a b o v e  c a s e s  a r e  in  re s p e c t  o f  int e r i m  

ord e r s  a n d  no n e  o f  th e  c a s e  th e  gu i lt  o f  th e  a c c u s e d  h a v e  b e e n  

pr o v e d .   M e r e l y  b e c a u s e  a c c u s e d  / d e f e n d a n t s  w e r e  inv e s t i g a t e d  

arr e s t e d  or  th a t  ch a r g e - s h e e t  w a s  fil e d  a g a i n s t  th e m ,   thi s  C o u r t  

c a n n o t  h o l d  th e m  to  b e  cri m i n a l s .   U n l e s s  th e  g u ilt  o f  a c c u s e d  is  
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pr o v e d ,   th e y  ar e  pr e s u m e d  to  b e  inn o c e n t .    

1 3 9 . Fr a u d s  in  cri m i n a l  c a s e  a n d  fr a u d s  in  c o n t r a c t  ar e  

al w a y s  o n  diff e r e n t  fo o t i n g s .    Fr a u d s  in  ci v i l  c a s e  ar e  to  b e  

d e t e r m i n e d  o n  th e  b a s i s  o f  pr o v i s i o n s  pr o v i d e d  in  th e  C o n t r a c t  A c t .  

P l a i n t i f f  cl a i m s  th a t  s i n c e  th e  tra n s a c t i o n s  ar e  viti a t e d  by  fr a u d ,  th e y  

ar e  v o i d  a b - initi o .    F r a u d  a s  d e f i n e d  in  S e c t i o n  1 7  o f  th e  C o n t r a c t  

A c t  is  re p r o d u c e d  a s  un d e r .

    S e c t i o n  17  Fra u d  :-   “Fr a u d ”  m e a n s  a n d  in cl u d e s  

a n y  o f  th e  foll o w i n g  a c t s  c o m m i t t e d  by  a  p a r t y  to  a

c o n t r a c t ,  or  wit h  hi s  c o n n i v a n c e ,  or  by  hi s  a g e n t  

wit h  int e n t  to  d e c e i v e d  a n o t h e r  p a r t y  th e r e  to  or  hi s

a g e n t  or  to  ind u c e  hi m  in  to  th e  c o n t r a c t   :-  

(1 )   T h e  s u g g e s t i o n  o f  fa c t  th a t  w hi c h  is  n o t  pr o v e d

by  on e  w h o  d o e s  n o t  b e l i e v e  it  to  b e  tru e .

(2 )   T h e  a c t i v e  c o n c e a l m e n t  o f  fa c t  by  on e   h a v i n g

kn o w l e d g e  or  b e l i e v e  o f  th e  fa c t .

(3 )    A  pr o m i s e  m a d e  wit h o u t  a n y  int e n t i o n  o f

p e r f o r m i n g  it.

(4 )    A n y  s u c h  a c t  or  o m i s s i o n  h a s  th e  lo s s

s p e c i f i c a l l y  d e c l a r e s  to  b e  fr a u d u l e n t .

(5 )    A n y  ot h e r  a c t  fitt e d  to  d e c e i v e .  

E x p l a n a t i o n  :-   M e r e  sil e n c e  a s  to  fa c t s  lik e l y  to  a f f e c t  th e  

willin g n e s s  o f  a  p e r s o n  to  e n t e r  int o  a  c o n t r a c t  is  n o t  fr a u d ,  un l e s s  

th e  cir c u m s t a n c e s  o f  th e  c a s e  ar e  s u c h  th a t ,  hi s  s il e n c e  is ,  in  its e l f ,  

e q u a l l e n t  to  s p e e c h .    
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1 4 0 . A s  di s c u s s e d  a b o v e ,  th e r e  is  n o  e v i d e n c e  o n  re c o r d  a s  

to  w h a t  d e c e p t i o n  or  ind u c e m e n t  w a s  m a d e  by  th e  d e f e n d a n t s .  

N e i t h e r  it  h a s  pr o v e d  w h a t  fa c t s  w e r e  s u g g e s t e d  by  th e  d e f e n d a n t s  

w h i c h  w e r e  n o t  tru e  a n d  it  b e l i e v e d  to  b e  tru e .    P l a i n t i f f  b a n k  h a s  

s u b m i t t e d  th a t  d e f e n d a n t s  h a v e  no  int e n t i o n  to  p e r f o r m  th e  

tr a n s a c t i o n s .    I  h a v e  a lr e a d y  di s c u s s e d  a b o v e ,  th a t  fir s t  le g  o f  

tr a n s a c t i o n  is  dul y  p e r f o r m e d  by  d e f e n d a n t  N o .  1  by  p a y i n g  

dif f e r e n c e  a m o u n t  to  pl a i n t i f f  b a n k  a n d  c o n s i d e r a t i o n  o f  s e c u r i t y  N o .  

2  to  d e f e n d a n t  N o .  5 .    A s  re g a r d i n g  tra n s a c t i o n  N o .  2  d a t e d  

2 8/ 0 2/ 2 0 0 2 ,  pl a i n t i f f  it s e l f  f ail e d  to  pr o v e  thi s  tr a n s a c t i o n  to  b e  wit h  

d e f e n d a n t  N o .  1  a s  pl e a d e d  by  it.    M o r e o v e r ,  s a l e  c o n s i d e r a t i o n  o f  

s e c u r i t y  N o .  3  i. e . ,  di f f e r e n c e  a m o u n t  is  re c e i v e d  by  pl a i n t i f f  b a n k  

a n d  c o n s i d e r a t i o n  o f  s e c u r i t y  N o .  4  is  p a i d  to  d e f e n d a n t  N o .  3  for  

th e  pur c h a s e  o f   s e c u r i t y  N o .  4 .    

1 4 1 . S e c t i o n  1 8  o f  th e  C o n t r a c t  A c t  d e f i n e s  m i s -

re p r e s e n t a t i o n ,  w h i c h  is  re p r o d u c e d  h e r e  un d e r .

 18.   M i s - repr e s e n t a t i o n  def i n e d .: -   “Mi s - re p r e s e n t a t i o n ”    

 m e a n s  a n d  inc l u d e s  :-

(1 )  P o s i t i v e  a s s e r t i o n  in  a  m a n n e r  no t  w a r r a n t e d  by  th e

inf o r m a t i o n  o f  th e  p e r s o n  m a k i n g  it,  o f  th a t  w h i c h  is  n o t

to  th o u g h  h e  b e l i e v e s  it  to  b e  tru e .

 (2 )  A n y  br e a c h  o f  du t y  w h i c h ,  wit h o u t  a n  int e n t  to  d e c e i v e ,

         g a i n s  a n d  a d v a n t a g e  to  th e  p e r s o n  c o m m i t t i n g  it,  or  a n y

o n e  cl a i m i n g  un d e r  hi m ,  by  m i s l e a d i n g  a n o t h e r  to  hi s   
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pr e j u d i c e  or  to  th e  pr e j u d i c e  o f  a n y  o n e  cl a i m i n g  un d e r  it.

             (3 )  C a u s i n g ,  h o w e v e r  inn o c e n t ,  a  p a r t y  to  a n  a g r e e m e n t  

             to  m a k e  a  m i s t a k e  a s  to  th e  s u b s t a n c e  o f  th e  thin g  w hi c h

is  th e  s u b j e c t  o f  th e  a g r e e m e n t .

1 4 2 . P l a i n t i f f  h a s  n o t  le a d  a n y  e v i d e n c e  to  s h o w  a s  to  w h a t  

w a s  th e  p o s i t i v e  a s s e r t i o n  m a d e  by  th e  d e f e n d a n t s  w h i c h  w a s  no t  

tru e .   

1 4 3 . P l a i n t i f f  h a s  cl a i m e d  th e  tra n s a c t i o n  to  b e  v o i d  a b - initi o .  

T h e  c o n t r a c t s  a r e  v o i d  on l y  un d e r  tw o  cir c u m s t a n c e s  i. e . ,  w h e n  it  is  

a n  a c t  w hi c h  is  for b i d d e n  by  la w  or  p e r f o r m a n c e  o f  w hi c h  is  

im p o s s i b l e .    It  is  n o t  th e  c a s e  o f  pl a i n t i f f  th a t  th e  s u i t  tr a n s a c t i o n s  

ar e  for b i d d e n  by  la w  or  ar e  im p o s s i b l e .    A ll  ot h e r  c o n t r a c t s ,  e v e n  if  

th e y  ar e  viti a t e d  by  fr a u d ,   ar e  on l y  v o i d a b l e  a t  th e  o p t i o n  o f  th e  

pl a i n t i f f .   S e c t i o n  1 9  o f  th e  C o n t r a c t  A c t  is  re p r o d u c e d  a s  un d e r .

               19.  V oi d a b i l i ty  of  agre e m e n t s  with o u t  free  co n s e n t .  

             W h e n  c o n s e n t  to  a n  a g r e e m e n t  is  c a u s e d  by  c o e r c i o n

             fr a u d ,  or  mi s - re p r e s e n t a t i o n ,  th e  a g r e e m e n t  is  a  c o n t r a c t

             v o i d a b l e  a t  th e  o p t i o n  o f  th e  p a r t y ,  w h o s e  c o n s e n t  w a s

             s o  c a u s e d .

             A  p a r t y  to  a  c o n t r a c t  ,  w h o s e  c o n s e n t  w a s  c a u s e d  by  fr a u d  

             or  mi s - re p r e s e n t a t i o n ,   m a y ,  if  h e  thin k s  fit,  in s i s t s  th a t  

             c o n t r a c t  s h a l l  b e  p e r f o r m e d ,  a n d  th a t  h e  s h a l l  b e  pu t  in

              th e  p o s i t i o n  in  w hi c h  h e  w o u l d  h a v e  b e e n  if  th e  

             re p r e s e n t a t i o n   m a d e  h a d  b e e n  tru e .
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E x c e p t i o n   :-    If  s u c h  c o n s e n t  w a s  c a u s e d  by  m i s - re p r e s e n t a t i o n  or  

by  sil e n c e ,  fr a u d u l e n t  wit h i n  th e  m e a n i n g  o f  S e c t i o n  1 7 ,  th e  

c o n t r a c t ,  n e v e r - th e - le s s ,  is  n o t  v o i d a b l e ,  if  th e  p a r t y  w h o s e  c o n s e n t  

w a s  s o  c a u s e d  h a d  th e  m e a n s  o f  di s c o v e r i n g  th e  truth  wit h  

ord i n a r i l y  dili g e n c e .    

E x p l a n a t i o n  :  -   A  fr a u d ,  mi s - re p r e s e n t a t i o n  w hi c h  d o e s  no t  c a u s e d  

th e  c o n s e n t  to  a  c o n t r a c t  o f  th e  p a r t y  o f  w h o m  s u c h  fr a u d  w a s  

pr a c t i c e d ,  or  to  w h o m  s u c h  mi s - re p r e s e n t a t i o n  w a s  m a d e ,  d o e s  no t  

re n d e r  a  c o n t r a c t  v o i d a b l e .  

1 4 4 .  P l a i n  re a d i n g  o f  a b o v e  S e c t i o n  it  m a k e s  it  cl e a r  th a t  for  

re n d e r i n g  th e  c o n t r a c t  v o i d a b l e ,  th e  fr a u d  m u s t  b e  pl a y e d  at  th e  

tim e  of  o b t a i n i n g  th e  c o n s e n t  o f  th e  p a r t y  i. e . ,  w h e n  th e  c o n t r a c t  

w a s  e n t e r e d  int o  a n d  n o t  th e r e a f t e r .    S e c o n d l y ,  e v e n  if  a  fr a u d  is  

pl a y e d  a n d  c o n s e n t  is  o b t a i n e d  by  fr a u d ,  it  is  th e  o p t i o n  o f  th e  

p e r s o n  w h o s e  c o n s e n t  w a s  s o  c a u s e d ,  e it h e r  to  s e e k  th e  

d e c l a r a t i o n  to  th e  c o n t r a c t  to  b e  v o i d  or  to  s e e k  p e r f o r m a n c e  o f  it.  

In  th e  pr e s e n t  s u i t  pl a i n t i f f  h a s  n o t  o b t a i n e d  for  d e c l a r i n g  th e  

tr a n s a c t i o n  to  b e  v o i d  a n d  h a s  cl a i m e d  p e r f o r m a n c e  o f  th e  

tr a n s a c t i o n .    P e r u s a l  o f  th e  pr a y e r  cl a u s e  o f  th e  pl a i n t  m a k e s  it  

cl e a r  th a t  th e  pl a i n t i f f  is  s e e k i n g  p e r f o r m a n c e  o f  c o n t r a c t .   In  b o t h  

th e  tr a n s a c t i o n s ,  pl a i n t i f f  is  s e e k i n g  d e l i v e r y  o f  s e c u r i t y  N o s .  2  a n d  4  

a n d  in  th e  alt e r n a t i v e ,  it  is  s e e k i n g  ret u r n  o f  s e c u r i t y  N o s .  1  a n d  3  or  

a s  th e  third  alt e r n a t i v e ,  it  is  cl a i m e d  pri c e  o f  b o t h  th e  s e c u r i t i e s .  

P l a i n t i f f  h a s  a l s o  a m e n d e d  a n d  a d d e d  pr a y e r  cl a u s e  (vi )  w h i c h  is  in  

re s p e c t  o f  dir e c t i n g  R B I  a n d  S E B I  to  tra n s f e r  s e c u r i t y  N o s .  1  a n d  3 ,  

n o w  e x i s t i n g  in  e l e c t r o n i c  for m  fro m  th e  a c c o u n t s  o f  d e f e n d a n t s   or  
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a n y  p e r s o n  cl a i m i n g  thr o u g h  th e m  to  th e  pl a i n t i f f' s  a c c o u n t .    S i n c e  

th e  s e c u r i t y  N o s .  1  a n d  3  ar e  n o t  e x i s t i n g  in  th e  ph y s i c a l  for m  a n d  

ar e  c o n v e r t e d  in  el e c t r o n i c  for m ,  thi s  pr a y e r  N o .  (vi )   will  h a v e  to  b e  

re a d  with  th e  fir s t  a lt e r n a t i v e  pr a y e r   o f  re t u r n  o f  s e c u r i t y  N o s .  1  a n d  

3,  w h i c h  w e r e  in  ph y s i c a l  for m s .    

1 4 5 . P l a i n t i f f  h a s  n o t  s o u g h t  d e c l a r a t i o n  o f  th e  c o n t r a c t  to  b e  

v o i d  a n d  thu s  o p t e d  for  p e r f o r m a n c e  o f  th e  c o n t r a c t  a s  is  cl e a r  fro m  

th e  pl e a d i n g s ,  p a r t i c u l a r l y  th e  pr a y e r  cl a u s e .   A s  s u c h ,  e v e n  if  th e r e  

is  a  fr a u d  pl a y e d  on  th e  pl a i n t i f f  it  will  h a v e  n o  e f f e c t  o n  th e  s u i t  

tra n s a c t i o n s .    

1 4 6 . S e c o n d l y ,  E x c e p t i o n  in  S e c t i o n  1 9  m a k e s  it  cl e a r  th a t  

e v e n  if  th e r e  is  a  fr a u d  o n  mi s - re p r e s e n t a t i o n ,  th e  c o n t r a c t  is  n o t  

v o i d a b l e  if  th e  p a r t y  w h o s e  c o n s e n t  w a s  c a u s e d  h a d  m e a n s  o f  

di s c o v e r i n g  th e  trut h  wit h  or d i n a r y  dili g e n c e .   P W . 1  w h o  is  th e  

M a n a g i n g  D i r e c t o r  o f  th e  pl a i n t i f f  b a n k  h a s  hi m s e l f  m e n t i o n e d  in  th e  

lett e r  writt e n  by  hi m  to  R B I  d a t e d  2 7/ 0 4/ 2 0 0 2  file d  a t  E x h .  2 3 8  th a t  

pl a i n t i f f  b a n k  h a d ,  a t  th e  tim e  of  s a l e  a n d  pur c h a s e  o f  s e c u r i t i e s ,  

c a l l e d  for  qu o t a t i o n  a n d  v e r i f i e d  pr e v a i l i n g  rat e s  o f  s e c u r i t i e s  fro m  

th e  m a r k e t  qu o t i n g ,  a n d  by  m a k i n g  e n q u i r i e s  with  ot h e r s  a n d  a f t e r  

full  s a t i s f a c t i o n ,  th e  tra n s a c t i o n  is  pu t  thr o u g h .   P l a i n t i f f  h a s  its e l f  

pl e a d e d  th a t  it  is  d e a l i n g  wit h  d e f e n d a n t  N o s .  1  a n d  2  si n c e  1 9 9 8  

a n d  th e r e  is  n o  d e f a u l t  till  th e  pr e s e n t  tr a n s a c t i o n .    P W . 1  h a s  a l s o  

a d m i t t e d  is s u i n g  lett e r s  E x h .  2 3 8  a n d  E x h .  2 3 9  to  th e  R B I .    In  th e  

lett e r  E x h .  2 3 9  ,  pl a i n t i f f  b a n k  h a s  s t a t e d  th a t  it  m a d e  inq u i r i e s  wit h  

m a r k e t  qu o t i n g  a n d  al s o  re c e i v e d  qu o t a t i o n  fro m  oth e r  br o k e r s .  

T h i s  s h o w s  th a t  pl a i n t i f f  h a d  ot h e r  m e a n s  o f  di s c o v e r y  o f  trut h  with  
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ord i n a r y  dili g e n c e .   A s  s u c h ,   in  vi e w  of  th e  e x c e p t i o n  c a r v e d  o u t  in  

S e c t i o n  1 9  o f  th e  C o n t r a c t  A c t ,  pl a i n t i f f  c a n n o t  cl a i m  th e  s u i t  

tr a n s a c t i o n s  to  b e  v o i d .    

1 4 7 . It  is  a l s o  p e r t i n e n t  to  n o t e  th a t  w h il e  a ll e g i n g  fr a u d  by  th e  

d e f e n d a n t s ,  pl a i n t i f f  b a n k   c o n v e n i e n t l y  s u p p r e s s e d  th e  m a t e r i a l  fa c t  

th a t  a ll  th e  dir e c t o r s  a n d  s o m e  of  th e  e m p l o y e e s  in c l u d i n g  P W . 1  ar e  

a l s o  a c c u s e d  o f  th e  a ll e g e d  fr a u d  a n d  h a v e  b e e n  ch a r g e - s h e e t e d .  

A ll  th e  th e n  D i r e c t o r  o f  B o a r d  o f  th e  pl a i n t i f f  b a n k ,  it's  M a n a g i n g  

D i r e c t o r  i. e .  P W . 1  S h r i  D a t t a t r a y  M a v a l k a r  ar e  a l s o  a c c u s e d  in  R e g .  

C r i m i n a l  C a s e  N o .  8 4 7/ 2 0 0 2  p e n d i n g  b e f o r e  C h i e f  J u d i c i a l  

M a g i s t r a t e ,  A m r a v a t i  for  o f f e n c e s  un d e r  S e c t i o n  4 0 6 ,  4 0 9 ,  4 2 0 ,  4 6 8 ,  

1 2 0 - B  r/w  S e c t i o n  3 4  o f  I. P . C . ,  c h a r g e - s h e e t  o f  w h i c h  is  fil e d  on  

re c o r d  E x h .  2 0 2 .    T h e  I. O . ,  h a s  fil e d  d e t a i l s  o f  cri m e  al o n g  wit h  

c h a r g e - s h e e t  w h i c h  run s  int o  1 3  p a g e s ,  w hi c h  di s c l o s e s  th a t  b a n k  

h a s  e n t e r e d  int o  th e  s a i d  c o n t r a c t  in  c o n t r a v e n t i o n  o f  by e  la w  N o .  

cl a u s e  3 6  (8 ,  9  a n d  1 4 )  a n d  cl a u s e  3 9  (2 )  o f  th e  pl a i n t i f f  b a n k .   It  

furt h e r  re v e a l s  th a t  th e  s u i t  tr a n s a c t i o n  w a s  e n t e r e d  int o  in  vi o l a t i o n  

o f  dir e c t i v e s  o f  R B I  w h i c h  m a n d a t e s  d e a l i n g  o f  G o v e r n m e n t  

s e c u r i t i e s  to  b e  thr o u g h  S u b s i d i a r y  G e n e r a l  L e d g e r  A c c o u n t  ( S G L ) .  

S u i t  tr a n s a c t i o n  w a s  al s o  fo u n d  to  b e  wit h  un - re g i s t e r e d  br o k e r s ,  

w h i c h  is  in  c o n t r a v e n t i o n  o f  th e  R B I  dir e c t i v e s .    T h e  B o a r d  o f  

D i r e c t o r  w a s  th e  G o v e r n i n g  b o d y  o f  th e  pl a i n t i f f  b a n k  a t  th e  tim e  of  

s u i t  tra n s a c t i o n s .   A s  s u c h ,  th e  a c t  o f  th e  B o a r d  o f  D i r e c t o r  w a s  th e  

a c t  o f  th e  b a n k .    A  p a r t y  w h o  is  hi m s e l f  / its e l f  a  p a r t y  to  th e  fr a u d  

c a n n o t  inf o r c e  th e  c o n t r a c t  by  a ll e g i n g  fr a u d  o n  th e  ot h e r  p a r t y .    It  is  

a l s o  p e r t i n e n t  to  n o t e  th a t  th o u g h  thi s  fa c t  w a s  w e l l  with i n  th e  
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kn o w l e d g e  o f  pl a i n t i f f  b a n k  it  s u p p r e s s e d  thi s  m a t e r i a l  fa c t  a n d  on l y  

pl e a d e d  th a t  th e  d e f e n d a n t s  ar e  a c c u s e d  in  th e  s a i d  cri m e .   P l a i n t i f f  

s h o u l d  h a v e  a p p r o a c h e d  th e  C o u r t  wit h  cl e a n  h a n d s  a n d  s h o u l d  

h a v e  pl e a d e d  all  th e  m a t e r i a l  fa c t s .   T h i s  a m o u n t s  to  p a y i n g  fr a u d  

on  th e  C o u r t  in  vi e w  of  th e  rati o  lai d  d o w n  in  th e  c a s e  o f  

S. P . C h e n g a l v e r a y a  N ai d u  - V s -  Ja g a n n a t h ,  rep o rt e d  in  AI R  

19 9 4 ,  S . C . ,  85 3 .   

1 4 8 . P l a i n t i f f  h a s  al s o  cl a i m e d  th a t  G o v e r n m e n t  s e c u r i t y  N o s .  

1  a n d  3  a n d  a c c r u e d  b e n e f i t s  n o w  e x i s t i n g  in  el e c t r o n i c  for m  is  

lia b l e  to  b e  tr a n s f e r r e d  in  D - M a t  A c c o u n t  o f  th e  pl a i n t i f f  b a n k  in  vi e w  

of  th e  all e g e d  fr a u d  c o m m i t t e d  by  th e  d e f e n d a n t s .   It  is  p e r t i n e n t  to  

n o t e  th a t  by  th e  pr e s e n t  s u i t ,  pl a i n t i f f  b a n k  is  cl a i m i n g  p e r f o r m a n c e  

o f  th e  c o n t r a c t  d a t e d  1 5/ 0 1/ 2 0 0 2  a n d  2 8/ 0 2/ 2 0 0 2  a n d  cl a i m i n g  

d e l i v e r y  o f  s e c u r i t y  N o s .  2  a n d  4.   P l a i n t i f f  h a s  n o t  s o u g h t  

d e c l a r a t i o n  o f  c o n t r a c t  to  b e  v o i d  a n d  h a s   o p t e d  for  e n f o r c e m e n t  o f  

th e  c o n t r a c t .   A s  s u c h ,  in  vi e w  of  S e c t i o n  1 9  o f  th e  Indi a n  C o n t r a c t  

A c t ,   pl a i n t i f f  c a n n o t  n o w  cl a i m  th a t  th e  s u i t  tra n s a c t i o n s  a r e  viti a t e d  

by  fr a u d  a n d  it  is  e n t i tl e d  to  b e  pl a c e d  in  th e  ori g i n a l  p o s i t i o n .    

1 4 9 . S e c o n d l y ,  th e  fir s t  le g s  o f  b o t h  th e  tr a n s a c t i o n s  d a t e d  

1 5/ 0 1/ 2 0 0 2  a n d  2 8/ 0 2/ 2 0 0 2   i. e . ,  s a l e  o f  s e c u r i t y  N o s .  1  a n d  3  h a s  

b e e n  c o m p l e t e d  a n d  th e  titl e  o f  th e  s e c u r i t i e s  h a v e  b e e n  c o n v e y e d  

to  th e  bu y e r s  th e r e o f .    P W . 2  h a s  a d m i t t e d  in  hi s  cr o s s - e x a m i n a t i o n  

th a t  d e f e n d a n t  N o .  3  C e n t u r y  D e a l e r s  p a s s e d  th e  G o v e r n m e n t  

s e c u r i t y  N o .  3  to  d e f e n d a n t  N o .  5  H o m e  Tr a d e  a n d  H o m e  Tr a d e  

s o l d  th e s e  s e c u r i t i e s  to  m a n y  p e r s o n s .   E v i d e n c e  o n  re c o r d  o f  P W . 1  

http://Spl.C.S/


                                                                 94                              Spl.C.S. No. 
165/2002.

a n d  P W . 2  furt h e r  s h o w s  th a t  b o t h  th e  s e c u r i t y  N o s .  1  a n d  3  w e r e  

s o l d  by  d e f e n d a n t  N o s .  1  a n d  3  to  diff e r e n t  p e r s o n s .    I h a v e  alr e a d y  

di s c u s s e d  a b o v e  th a t  th e  title  to  th e s e  s e c u r i t y  N o s .  1  a n d  3  h a v e  

p a s s e d  to  th e  re s p e c t i v e  bu y e r s ,    a s  th e  fir s t  le g  o f  b o t h  th e  

tr a n s a c t i o n s  is  c o m p l e t e d ,  s i n c e  pl a i n t i f f  h a s  d e l i v e r e d  th e s e  

s e c u r i t i e s  a n d  re c e i v e d  pri c e  th e r e o f .    A s  s u c h ,  pl a i n t i f f  c a n n o t  

cl a i m  th e s e  s e c u r i t y  N o s .  1  a n d  3 .  

1 5 0 . E v e n  if  for  th e  s a k e  o f  a r g u m e n t  it  is  c o n s i d e r  th a t  th e  

s a l e  o f  s e c u r i t y  N o s .  1  a n d  3  w e r e  viti a t e d  by  fr a u d ,  it  c a n n o t  b e  

s a i d  th a t  title  to  th e  s e c u r i t i e s  h a v e  no t  p a s s e d  to  th e  s u b s e q u e n t  

bu y e r s .   S e c t i o n  2 9  o f  th e  S a l e  o f  G o o d s  A c t  pr o v i d e s  th a t  w h e n  

s e l l e r  o f  g o o d s  h a d  o b t a i n e d  p o s s e s s i o n  th e r e o f  un d e r  a  c o n t r a c t  

vi o d a b l e  un d e r  S e c t i o n  1 9  or  S e c t i o n  1 9  A  o f  T h e  Ind i a n  C o n t r a c t  

A c t  1 8 7 2 ,  bu t  th e  c o n t r a c t  h a s  n o t  b e e n  re s c i n d e d  a t  th e  tim e  of  th e  

s a l e ,  th e  bu y e r  a c q u i r e d  a  g o o d  titl e  to  th e  g o o d s ,  pr o v i d e d  h e  bu y s  

th e m  in  g o o d  fait h  a n d  with o u t  n o t i c e  o f  th e  s e l l e r  d e f e c t  o f  titl e .   In  

th e  pr e s e n t  c a s e  P W . 2  h a s  a d m i t t e d  th a t  s u b s e q u e n t  pur c h a s e r  

e n t e r e d  int o  th e  tra n s a c t i o n  o f  s e c u r i t y  N o s .  1  a n d  3  b e f o r e  

re g i s t r a t i o n  o f  th e  o f f e n c e  thro u g h  R B I  wit h o u t  h a v i n g  kn o w l e d g e  o f  

th e  fr a u d ,  a s  s u c h  th e y  w e r e  n o t  m a d e  a c c u s e d  in  th e  cri m i n a l  c a s e .  

T h e r e  is  n o  e v i d e n c e  o n  re c o r d  to  s h o w  m a l a - fid e  or  di s h o n e s t  

int e n t i o n  on  th e  p a r t  o f  s u b s e q u e n t  pur c h a s e r s  o f  s e c u r i t y  N o s .  1  

a n d  3.   N e i t h e r  pl a i n t i f f  h a s  join e d  s u b s e q u e n t  pur c h a s e r  a s  p a r t y  to  

th e  s u i t  to  pr o v e  th e i r  b o n a - fi e d s .    T h u s ,  th e  title  o f  s e c u r i t y  N o s .  1  

a n d  3  is  v a l i d l y  tr a n s f e r r e d  to  th e  s u b s e q u e n t  pur c h a s e r  a n d  pl a i n t i f f  

c a n n o t  cl a i m  s e c u r i t y  N o s .  1  a n d  3  a n d  a c c r u e d  b e n e f i t s ,  n o w  
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e x i s t i n g  in  el e c t r o n i c  for m .     

1 5 1 . M o r e o v e r ,  pr o v i s o  to  S e c t i o n  2 7  o f  th e  S a l e  o f  G o o d s  

A c t  pr o v i d e s  th a t   w h e r e  a  m e r c a n t i l e  a g e n t  is , .  W i t h  th e  c o n s e n t  o f  

o w n e r  in  p o s s e s s i o n  o f  a  g o o d s  or  for  a  d o c u m e n t s  o f  title  to  th e  

g o o d s ,  a n y  s a l e  m a d e  by  hi m  w h e n  a c t i n g  in  th e  or d i n a r y  c o u r s e  o f  

bu s i n e s s  o f  a  m e r c h a n t i l e  a g e n t ,  s h a l l  b e  a s  v a l i d  a s  if  h e  w e r e  

e x p r e s s l y  a u t h o r i z e d  by  th e  o w n e r  o f  g o o d s  to  m a k e  th e  s a m e  ;  

pr o v i d e d  th a t  th e  bu y e r  a c t s  g o o d  fa it h  a n d  h a s  n o t  a t  th e   tim e  of  

th e  c o n t r a c t  o f  s a l e  n o t i c e d  th a t  s e l l e r  h a s  n o  a u t h o r i t y  to  s e l l .   In  

th e  s u i t  tra n s a c t i o n s  a s  pl e a d e d  pl a i n t i f f  a u t h o r i z e d  th e  br o k e r s  to  

s e l l  th e  s e c u r i t i e s  a n d  e n t r u s t e d  th e m  with  th e  s e c u r i t y  N o s .  1  a n d  

3.   A s  di s c u s s e d  a b o v e ,  th e  s u b s e q u e n t  pur c h a s e r s  h a d  no  

kn o w l e d g e  o f  th e  tr a n s a c t i o n s  b e t w e e n  pl a i n t i f f  a n d  d e f e n d a n t s .  

A s  s u c h ,  th e  s u b s e q u e n t  pur c h a s e r  w o u l d  a c q u i r e d  a  g o o d  titl e  o f  

s e c u r i t y  N o s .  1  a n d  3.    

1 5 2 . P l a i n t i f f  b a n k  h a s  reli e d  up o n  th e  c a s e  o f  A. V .  Pa p a y y a  

S a s t r y  - V s -  G o v e r n m e n t  of  A . P . ,  rep ort e d  in  20 0 7 ,  S . C . ,  15 4 6 ,  

c a s e  o f  B a b u r a o  D a g d u  Par al k ar  - V s -  S t at e  of  M a h a r a s h t r a ,  

rep ort e d  in  AI R  20 0 5 ,  S . C . ,  33 3 0  (1).    In  th e  pr e s e n t  s u i t ,  pl a i n t i f f  

h a s  fa il e d  to  pr o v e  th e  e x a c t  n a t u r e  o f  fr a u d  pl a y e d  by  th e  

d e f e n d a n t s .   T h e  fa c t s  o f  thi s  c a s e   b e i n g  diff e r e n t  th e  rati o  laid  

d o w n  is  n o t  a p p l i c a b l e .   It  al s o  s u p p r e s s e d  th a t  dir e c t o r s  o f  th e  

pl a i n t i f f  b a n k  ar e  al s o  a c c u s e d  in  th e  all e g e d  fr a u d  a n d  h a v e  b e e n  

ch a r g e - s h e e t e d  in  cri m i n a l  C a s e  N o .  8 4 7/ 2 0 0 2 .    A s  s u c h ,  th e  rati o  

lai d  d o w n  in  th e  c a s e  o f  S . P .  C h e n g a l  Vara y a  N ai d u  - V s -  

http://Spl.C.S/


                                                                 96                              Spl.C.S. No. 
165/2002.

Ja g a n n a t h ,  rep ort e d  in  AI R  19 9 4 ,  S . C . ,  85 3   is  a p p l i c a b l e  to  its e l f .  

1 5 3 . F o r  all  th e  re a s o n s  s t a t e d  a b o v e ,  I  h o l d  th a t  pl a i n t i f f  h a s  

fa il e d  to  pr o v e  th a t  d e f e n d a n t  N o s .  1  a n d  2  in  c o l l u s i o n  with  

d e f e n d a n t  N o s .  2  to  6  in cl u d i n g  d e f e n d a n t  N o s .  5 - a  a n d  5 - b  mi s -

a p p r o p r i a t e d  s a l e  c o n s i d e r a t i o n  o f  G o v e r n m e n t  s e c u r i t y  N o s .  1  a n d  

3  a n d  did  n o t  pur c h a s e  s e c u r i t y  N o s .  2  a n d  4 .   I  furt h e r  h o l d  th a t  

pl a i n t i f f  furt h e r  fail e d  to  pr o v e  th a t  tra n s a c t i o n s  d a t e d  1 5/ 0 1/ 2 0 0 2  

a n d  2 8/ 0 2/ 2 0 0 2  ar e  viti a t e d  by  fr a u d ,  c h e a t i n g ,  for g e r y ,  cri m i n a l  

br e a c h  o f  tru s t ,  cri m i n a l  mi s - a p p r o p r i a t i o n  a n d  cri m i n a l  c o n s p i r a c y  

by  d e f e n d a n t  N o s .  1  to  6 ,  a b a t e d  by  d e f e n d a n t  N o .  7  a n d  b e i n g  

a g a i n s t  pu b l i c  int e r e s t  a n d  pu b l i c  p o l i c y  a r e  v o i d  a b - initi o  a n d  no t  

bin d i n g  on  pl a i n t i f f  b a n k .    I  furt h e r  h o l d  th a t  s e c u r i t y  N o s .  1  a n d  3  

a n d  a c c r u e d  b e n e f i t s  n o w  e x i s t e n c e  in  e l e c t r o n i c  for m  ar e  n o t   lia b l e  

to  b e  tra n s f e r r e d  it  D - M a t  S G L  a c c o u n t  o f  th e  pl a i n t i f f  b a n k  a n d  I 

a n s w e r  is s u e  N o s .  6 ,  6 - A  a n d  8 - A  in  n e g a t i v e .    

1 5 4 . A S  T O  IS S U E  N O .  20 - A .  :-      D e f e n d a n t  N o s .  1  a n d  2  

h a v e  rai s e d  o b j e c t i o n  th a t  s u i t  is  b a d   for  w a n t  o f  n e c e s s a r y  p a r t y  

a n d  h a v e  a l s o  c o n t e n d e d  th a t  s u i t  s u f f e r s  fro m  mi s - join d e r  o f  p a r t y .  

1 5 5 . A c c o r d i n g  to  th e  d e f e n d a n t  N o s .  1  a n d  2  th e  s u i t  

tr a n s a c t i o n  is  b e t w e e n  pl a i n t i f f  b a n k  a n d  d e f e n d a n t  N o .  1  c o m p a n y .  

D e f e n d a n t  N o .  1  c o m p a n y  is  a  re g i s t e r e d  c o m p a n y  a n d  a  le g a l  

e n t i t y  a n d  c a n  s u e  a n d  b e  s u e d  in  its  n a m e .     D i r e c t o r s  o f  th e  

c o m p a n i e s  c a n n o t  b e  h e l d  p e r s o n a l l y  lia b l e  for  th e  a c t  o f  th e  

c o m p a n y .    D e s p i t e  thi s ,  pl a i n t i f f  h a s  join e d  d e f e n d a n t  N o . 2  in  hi s  
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p e r s o n a l  c a p a c i t y .   A s  s u c h ,  s u i t  s u f f e r s  fro m  mi s - join d e r  o f  p a r t i e s .  

D e f e n d a n t  N o s .  1  a n d  2  h a v e  reli e d  up o n  th e  c a s e  o f  P u d u k o t t a h  

Te x til e s  - V s -  B . R .  A d i t y a n ,  rep ort e d  in  AI R  19 7 6 ,  M a d r a s ,  34 1 .     

1 5 6 . T h e r e  is  n o  d o u b t  th a t  in  th e  c a s e  si m p l e  br e a c h  o f  

c o n t r a c t  dir e c t o r s  c a n n o t  b e  h e l d  p e r s o n a l l y  lia b l e  for  th e  a c t  o f  th e  

c o m p a n y .    T h e  c o m p a n y  b e i n g  a  le g a l  e n t i t y  c a n  s u e  or  b e  s u e d  in  

its  n a m e .    In  th e  pr e s e n t  c a s e ,  pl a i n t i f f  is  a ll e g i n g  fr a u d  a n d  

c o l l u s i o n  by  th e  dir e c t o r s  o f  th e  c o m p a n y  in  th e i r  p e r s o n a l  c a p a c i t y .  

A s  s u c h ,  it  c a n n o t  b e  s a i d  th a t  th e  s u i t  s u f f e r s  fro m  mi s - join d e r  o f  

p a r t i e s .    T h e  rati o  laid  d o w n  in  th e  a b o v e  c a s e  o f  P u d u k o t t a h  

T e x t i l e s  - V s -  B . R .  A d i t y a n  will  n o t  b e  a p p l i c a b l e  in  th e  pr e s e n t  c a s e  

si n c e  th e  qu e s t i o n  o f  fr a u d  w a s  no t  b e f o r e  it  a n d  it  w a s  a  si m p l e  

c a s e  o f  br e a c h  o f  c o n t r a c t .   

1 5 7 . It  is  al s o  th e  c o n t e n t i o n  o f  d e f e n d a n t  N o s .  1  a n d  2  th a t  

th e  s u i t  s u f f e r s  fro m  n o n - join d e r  o f  n e c e s s a r y  p a r t i e s  on  tw o  c o u n t s .  

Fir s t l y  th e  dir e c t o r s  o f  th e  pl a i n t i f f  b a n k  h a v e  n o t  b e e n  join e d  a s  

pl a i n t i f f s  or  a s  d e f e n d a n t s  a n d  s e c o n d l y  no n - join i n g  o f  th e  

s u b s e q u e n t  pur c h a s e r s  o f  s e c u r i t y  N o s .  1  a n d  3,  w h i c h  w e r e  s o l d  in  

th e  m a r k e t  a n d  p a r t i c u l a r l y  th e  la s t  pur c h a s e r  o f  th e  s e c u r i t i e s .   It  is  

th e  c o n t e n t i o n  o f  d e f e n d a n t  N o s .  1  a n d  2  th a t   by - la w  N o .  3 6  o f  th e  

pl a i n t i f f  b a n k  pr o v i d e s  th a t  e v e r y  s u i t  to  b e  fil e d  a n d  d e f e n d e d  by  

th e  b o a r d  o f  dir e c t o r s .   A s  s u c h ,  e v e r y  m e m b e r  o f  th e  b o a r d  o f  

dir e c t o r  is  a  n e c e s s a r y  p a r t y .   M o r e o v e r ,  s i n c e  e v e r y  dir e c t o r  is  

a c c u s e d  o f  cri m i n a l  c o n s p i r a c y  a g a i n s t  th e  pl a i n t i f f  b a n k  a n d  h a v e  

b e e n  ch a r g e - s h e e t e d  in  cri m i n a l  c a s e  N o .  8 4 7/ 2 0 0 2 ,    th e y  ar e  
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n e c e s s a r y  p a r t i e s ,  e it h e r  a s  pl a i n t i f f s  or  a s  d e f e n d a n t s .       

1 5 8 . It  is  tru e  th a t  a t  th e  tim e  of  e n t e r i n g  o f  c o n t r a c t  th e  

pl a i n t i f f  b a n k  w a s  a c t i n g  thro u g h  its  b o a r d  o f  dir e c t o r s .   H o w e v e r ,  

vid e  or d e r  b e l o w  E x h .  2 1 4  p a s s e d  by  C o m m i s s i o n e r  o f  C o -

o p e r a t i v e  d a t e d  1 0/ 0 5/ 2 0 0 2 ,  th e  b o a r d  o f  dir e c t o r s  w e r e  s u p e r s e d e d  

a n d  re m o v e d  un d e r  th e  pr o v i s i o n  o f  S e c t i o n  1 1 0 - A  (iii)  o f  

M a h a r a s h t r a  C o - o p .  S o c i e t i e s  A c t ,  a n d  a n  A d m i n i s t r a t o r  w a s  

a p p o i n t e d .    O n  th e  d a y  o f  filin g  o f  s u i t  th e  a f f a i r s  o f  th e  pl a i n t i f f  b a n k  

w a s  c o n d u c t e d  by  th e  A d m i n i s t r a t o r  a n d  b o a r d  o f  dir e c t o r  w e r e  n o t  

h a v i n g  a n y  p o w e r  b e i n g  d e n u d e d  of  th e i r  p o w e r s .   A s  s u c h ,  join i n g  

o f  dir e c t o r s  a s  pl a i n t i f f s  w a s  n o t  n e c e s s a r y .    M o r e o v e r ,  a s  th e  b a n k  

is  m a k i n g  a ll e g a t i o n s  o f  fr a u d ,   join i n g  o f  dir e c t o r s  a s  pl a i n t i f f  w o u l d  

h a v e  b e e n  d e t r i m e n t a l  to  th e  int e r e s t  o f  th e  pl a i n t i f f  b a n k .   O n  thi s  

c o u n t  a l s o  th e  dir e c t o r s  a n d  th e  o f f i c e r s  o f  th e  pl a i n t i f f  b a n k  c o u l d  

n o t  b e  join e d  a s  pl a i n t i f f s .     

1 5 9 .  D i r e c t o r s  a n d  O f f i c e r s  o f  th e  pl a i n t i f f  b a n k  ar e  a l s o  

a c c u s e d  o f  cri m i n a l  c o n s p i r a c y ,  m i s - a p p r o p r i a t i o n ,  br e a c h  o f  tru s t  

e t c . ,  a l o n g  wit h  d e f e n d a n t s  a n d  h a v e  b e e n  c h a r g e - s h e e t e d .  

C h a r g e - s h e e t  E x h .  2 0 2  in  cri m i n a l  c a s e  N o .  8 4 7/ 2 0 0 2  file d  o n  

re c o r d  s h o w s  th a t  a c c u s e d   N o .  1  is  pr e s i d e n t ,  a c c u s e d  N o .  2  is  

vi c e - pr e s i d e n t ,   a c c u s e d  N o s .  3  to  1 5  ar e  th e  dir e c t o r s  a n d  a c c u s e d  

N o s .  1 6  to  1 8  ar e  th e  e m p l o y e e s  o f  th e  pl a i n t i f f  b a n k .    S i n c e  th e s e  

dir e c t o r s  a n d  of f i c i a l s  o f  th e  pl a i n t i f f  b a n k  or  al s o  a c c u s e d  o f  th e  

s a m e  of f e n c e  o f  pl a y i n g  fr a u d  o n  th e  pl a i n t i f f  b a n k ,  th e y  ar e  a l s o  

n e c e s s a r y  p a r t i e s  to  th e  pr e s e n t  s u i t .       
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1 6 0 . P l a i n t i f f  b a n k  h a s  fil e d  a p p l i c a t i o n  E x h .  3 7  for  join i n g  

d e f e n d a n t  N o s .  5 - a  a n d  5 - b,  w h e r e  in  it  h a s  b e e n  pl e a d e d  by  th e  

pl a i n t i f f  b a n k  th a t  in  th e  inv e s t i g a t i o n  p o l i c e  h a v e  fo u n d  th a t  

d e f e n d a n t  N o .  5 - a  a n d  5 - b  ar e  dir e c t o r s  o f  d e f e n d a n t  N o .  5  

c o m p a n y  a n d  th e y  ar e  n e c e s s a r y  p a r t i e s .  A p p l y i n g  th e  s a m e  

prin c i p l e ,  pl a i n t i f f  s h o u l d  h a v e  join e d  ot h e r  p e r s o n s  a s  d e f e n d a n t s  

to  th e  s u i t ,  w h o  ar e  a c c u s e d  in  cri m i n a l  c a s e  N o .  8 4 7/ 2 0 0 2  p e n d i n g  

b e f o r e  C . J . M . ,  A m r a v a t i .   

1 6 1 . If  th e  pl a i n t i f f  a ll e g i n g  fr a u d  to  h a v e  b e e n  pl a y e d  up o n  it,  

all  th e  p e r s o n s  w h o  ar e  all e g e d  to  h a v e  c o m m i t t e d  th e  fr a u d  ar e  

n e c e s s a r y  p a r t i e s .    T h e  th e n  dir e c t o r s  a n d  e m p l o y e e s  o f  th e  

pl a i n t i f f  b a n k  ar e  al s o  all e g e d  to  h a v e  c o n s p i r e d  wit h  d e f e n d a n t  

N o s .  1  to  6  a n d  h a v e  b e e n  c h a r g e - s h e e t e d  in  cri m i n a l  c a s e  N o .  

8 4 7/ 2 0 0 2 .    A s  s u c h  all  th e  dir e c t o r s  a n d  e m p l o y e e s  i. e .  a c c u s e d  

N o s .  1  to  1 8  in  cri m i n a l  c a s e  N o .  8 4 7/ 2 0 0 2  ar e  n e c e s s a r y  p a r t i e s  to  

th e  s u i t .     

1 6 2 . D e f e n d a n t  N o s .  1  a n d  2  h a v e  a l s o  s u b m i t t e d  th a t  th e  

la s t  h o l d e r  o f  s e c u r i t i e s ,   fro m  w h o m  th e  s e c u r i t i e s  w e r e  fr e e z e d  ar e  

al s o  n e c e s s a r y  p a r t i e s  in  vi e w  of  th e  pr a y e r  cl a u s e  N o .  (i),  (ii)  a n d  

(vi ) .    It  is  th e  c o n t e n t i o n  o f  th e  d e f e n d a n t  N o s .  1  a n d  2  th a t  s i n c e  

pl a i n t i f f  is  cl a i m i n g  ret u r n  o f  s e c u r i t y  N o s .  1  a n d  3  w hi c h  is  

a d m i t t e d l y  n o t  in  p o s s e s s i o n  o f  eit h e r  o f  th e  d e f e n d a n t s  a n d  ar e  

s o l d  to  diff e r e n t  c o m p a n i e s ,  th e  la s t  h o l d e r  o f  s e c u r i t i e s  w h o  h a v e  

b e c o m e  th e  o w n e r  th e r e o f  by  p a y i n g  v a l u a b l e  c o n s i d e r a t i o n  ar e  
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n e c e s s a r y  p a r t i e s .   It  is  furt h e r  s u b m i t t e d  th a t  if  th e  pr a y e r  o f  pl a i n t i f f  

is  a ll o w e d ,  it  w o u l d  a d v e r s e l y  a f f e c t  th e  righ t s  o f  th e  pur c h a s e r s .    It  

h a s  furt h e r  s u b m i t t e d  th a t  it  is  th e  c a r d i n a l  prin c i p l e  o f  ju s t i c e  th a t  

w h e n e v e r  a n y  p e r s o n  is  a d v e r s e l y  a f f e c t e d  by  th e  ord e r s  o f  th e  

C o u r t ,  th e n  h e  m u s t  b e  gi v e n  a n  o p p o r t u n i t y  o f  h e a r i n g  by  a p p l y i n g  

th e  prin c i p l e s  o f  ,  “au d i  a t e r u m  p a r t e m ” .

1 6 3 . P l a i n t i f f  h a s  c o n t e n d e d  th a t  th e  s e c u r i t i e s  s o l d  by  

d e f e n d a n t s  a r e  s t o l e n  pr o p e r t y  wit h i n  th e  m e a n i n g  o f  S e c t i o n  4 1 0  o f  

I P C  a n d  all  th e  s u b s e q u e n t  pur c h a s e r s  ar e  re c e i v e r s  o f  s t o l e n  

pr o p e r t y  wit h i n  th e  m e a n i n g  o f  S e c t i o n  4 1 1  o f  th e  I P C .   P l a i n t i f f  h a s  

c o n t e n d e d  th a t  a s  p e r  or d e r  o f  C J M  b e l o w  E x h .  2 6 5  in  cri m i n a l  c a s e  

N o .  8 4 7/ 2 0 0 2  d a t e d  1 8/ 0 4/ 2 0 0 6 ,  c o p y  o f  w h i c h  is  fil e d  a t  E x h .  2 3 7  

in  thi s  s u i t ,  s e c u r i t i e s  s o l d  by  d e f e n d a n t s  w e r e  fr e e z e d .   It  h a s  

furt h e r  c o n t e n t e d  th a t  a s  p e r  or d e r  o f  C J M  in  M i s c . c r i . A p p l n .  N o .  

5 7 2/ 2 0 0 2  M K V D C  b o n d s  w o r t h  R s .  1 . 5  cr o r e s  w e r e  gi v e n  in  

p o s s e s s i o n  o f  pl a i n t i f f  b a n k .   S a i d  or d e r  o f  C J M  w a s  c h a l l e n g e d  by  

d e f e n d a n t  N o .  7  b a n k  in  cri .  R e v .  N o .  4 6/ 2 0 0 4  b e f o r e  th e  D i s t r i c t  

J u d g e ,  A m r a v a t i .   T h e  s a i d  re v i s i o n  w a s  di s m i s s e d  vid e  or d e r  d a t e d  

1 4/ 0 7/ 2 0 0 6 ,  c o p y  o f  w hi c h  is  fil e d  a t  E x h .  1 7 9 .    W h i l e  di s m i s s i n g  

th e  re v i s i o n   H o n ' b l e  D i s t r i c t  J u d g e  h a s  h e l d  th a t  th e s e  s e c u r i t i e s  

a r e  s t o l e n  pr o p e r t y  wit h i n  th e  m e a n i n g  o f  S e c t i o n  4 1 0  I P C .   P l a i n t i f f  

h a s  furt h e r  s u b m i t t e d  th a t  H o n ' b l e  H i g h  C o u r t  in  W r i t  P e t i t i o n  N o .  

6 6/ 2 0 0 7  h a v e  c o n f i r m e d  th e  or d e r s  o f  L o w e r  C o u r t ,  a s  s u c h ,  th e  

ord e r s  h a v e  a t t a i n e d  fin a l i t y  a n d  pl a i n t i f f  is  e n t i tl e d  to  th e s e  

s e c u r i t i e s .       
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1 6 4 . T h e  a b o v e  s u b m i s s i o n  o f  th e  pl a i n t i f f  c a n n o t  b e  

a c c e p t e d .   A ll  th e  or d e r s  p a s s e d  by  th e  C J M ,   D i s t r i c t  C o u r t  a n d  

H o n ' b l e  H i g h  C o u r t  s t a t e d  a b o v e  ar e  in  re s p e c t  o f  int e r i m  cu s t o d y  o f  

th e  s e c u r i t i e s  a n d  th e y  d o  no t  d e c i d e  th e  titl e  o f  th e s e  s e c u r i t i e s .  

P l a i n t i f f  h a s  reli e d  up o n  th e  c a s e  o f  N a g p u r  Di s tri c t  C e n t r a l  C o -

op .  B a n k  - V s -  S t at e  of  M a h a r a s h t r a ,  rep ort e d  in  20 0 4  (1)  

B o m . C . R . ( C r i ) ,  77 6   w h e r e i n ,  th e  d e f e n d a n t s  c o m p a n i e s  in  thi s  s u i t  

w e r e  inv o l v e d  in  th e  si m i l a r  tr a n s a c t i o n  with  W a r d h a  D i s t r i c t  C e n t r a l  

C o - o p .  B a n k .   T h e  s a i d  c a s e ,  H o n ' b l e  H i g h  C o u r t  h a s  h e l d  a s  

un d e r .

“Th e  s e i z i n g  o f  a c c o u n t  by  its e l f  w o u l d  o n l y  pr e v e n t  

th e  a p p l i c a n t  b a n k  fro m  m a k i n g  furt h e r  inv e s t m e n t s

ou t  o f  th e  a m o u n t  a n d  to  th e  e x t e n t  s e c u r e  th e  a m o u n t .

O n c e  th e  a m o u n t  is  s e c u r e d ,  th e i r  e x i s t  pr o v i s i o n  in  

th e  C o u r t ,  b o t h  a t  th e  int e r i m  at  fin a l  s t a g e  o f  th e  tri a l

to  s e e k  th e  ret u r n  o f  a n y  a m o u n t  g e n u i n e l y  du e  to  a n y

p e r s o n .   T h a t  cl a i m  is  d e c i d e d  judi c i a r y  a n d  th e  or d e r  

s o  p a s s e d  c a n  b e  s u b j e c t e d  to  furt h e r  s c r u t i n y  by  hi g h e r

C o u r t” .

T h e  a b o v e  o b s e r v a t i o n  o f  th e  H o n ' b l e  H i g h  C o u r t  is  a p p l i c a b l e  to  

th e  pr e s e n t  c a s e .    T h e  a b o v e  o b s e r v a t i o n  furt h e r  m a k e s  it  cl e a r  

th a t  th e  cu s t o d y  o f  th e  C o u r t  p e n d i n g  tri a l  or  th e  c u s t o d y  o f  p a r t i e s  

un d e r  th e  pr o v i s i o n  o f  S e c t i o n  4 5 1  or  4 5 7  o f  C r . P . C . ,  a r e   int e r i m  

cu s t o d y  a n d  th e  tri a l  C o u r t  h a s  to  d e c i d e  a s  to  w h o  is  e n t i t l e d  for  th e  

cu s t o d y  o f  th e  s a i d  pr o p e r t y  a t  th e  c o n c l u s i o n  o f  th e  tri a l  a s  pr o v i d e d  

un d e r  S e c t i o n  4 5 2   C r . P . C .    T h e  tri a l  C o u r t  w hi l e  d e c i d i n g  th e  

cu s t o d y  o f  th e  pr o p e r t i e s  will  h a v e  to  ta k e  int o  c o n s i d e r a t i o n  a s  to  
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w h o  is  e n t i t l e d  to  th e  pr o p e r t y .    A n y  judi c i a l  pr o n o u n c e m e n t  by  th e  

C i v i l  C o u r t  in  re s p e c t  o f  th e  title  o f  th e s e  pr o p e r t i e s  a r e  bin d i n g  on  

th e  C r i m i n a l  C o u r t s .    U n d e r  n o  s tr e t c h  o f  im a g i n a t i o n  it  c a n  b e  s a i d  

th a t  th e  or d e r  p a s s e d  by  C J M  A m r a v a t i  in  re s p e c t  o f  fr e e z i n g  o f  th e  

s e c u r i t y  N o s .  1  a n d  3  un d e r  S e c t i o n  9 1  o f  C r . P . C . ,  or d e r  o f  C J M  

gr a n t i n g  int e r i m  cu s t o d y  o f  M K V D C  b o n d s  w o r t h  R s .  1 . 5  cr o r e s  to  

th e  pl a i n t i f f  b a n k ,  or d e r s  p a s s e d  by  H o n ' b l e  D i s t r i c t  J u d g e  in  

R e v i s i o n  a n d  ord e r  p a s s e d  by  H o n ' b l e  H i g h  C o u r t  in  W . P . N o .  

6 6/ 2 0 0 7  c a n  b e  s a i d  to  h a v e  d e c i d e d  th e  title  / o w n e r s h i p   o f  th e  

pl a i n t i f f  o v e r  s e c u r i t y  N o s .  1  a n d  3 .    

1 6 5 . A s  p e r  m y  find i n g s  o n  is s u e  N o s .  1  to  4  a n d  6,  6 - A  I  

h a v e  alr e a d y  h e l d  th a t  pl a i n t i f f  h a s  fail e d  to  pr o v e  th e  s u i t  

tr a n s a c t i o n ,  a n d  th a t  s i n c e  pl a i n t i f f  s e e k s  to  e n f o r c e  th e  c o n t r a c t ,  

th e  a ll e g a t i o n s  o f  fr a u d  c a n n o t  b e  lo o k e d  int o  in  vi e w  of  th e  

pr o v i s i o n  o f  1 9  o f  T h e  C o n t r a c t  A c t .    I  h a v e  al s o  h e l d  th a t  pl a i n t i f f  

h a s  fail e d  to  pr o v e  h e  fr a u d  on  th e  p a r t  o f  d e f e n d a n t s .    W h i l e  

d e c i d i n g   th e s e  is s u e s ,  I  h a v e  di s c u s s e d  th a t  s i n c e  fir s t  le g  o f  b o t h  

th e  tr a n s a c t i o n s  w a s  c o m p l e t e ,  th e  titl e  / o w n e r s h i p  o f  s e c u r i t y  N o s .  

1  a n d  3  ar e  v a l i d l y   tr a n s f e r e d  to  th e  re s p e c t i v e  o w n e r s  a n d  pl a i n t i f f  

c a n  o n l y  s u e  for  d e l i v e r y  o f  s e c u r i t y  N o s .  2  a n d  4  or  pri c e  th e r e o f .  

W h i l e  d e c i d i n g  is s u e  N o s  6 ,  6 - A  a n d  8 - A ,  I   h a v e  di s c u s s e d  th e  

pr o v i s i o n s  o f  S e c t i o n  2 7  a n d  S e c t i o n  2 9  o f  th e  S a l e  o f  G o o d s  A c t  

th e  s a m e  h a s  to  b e  re a d  for  d e c i d i n g  thi s  is s u e .   P r o v i s i o n s  o f  

S e c t i o n  2 7  a n d  2 9  o f  th e  S a l e  o f  G o o d s  A c t  pr o v i d e s  th a t  title  o f  

pr o p e r t y  v a l i d l y  tr a n s f e r s  if  d o n e  by  a n  a g e n t  or  un d e r  a  v o i d a b l e  

c o n t r a c t  b e f o r e  th e  c o n t r a c t  is  re s c i n d e d .      If  th e  pl a i n t i f f  w a n t s  to  
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cl a i m s  th a t  s e c u r i t y  N o s .  1  a n d  3 ,  all  th e  s u b s e q u e n t  pur c h a s e r s  o f  

th e s e  s e c u r i t i e s  ar e  n e c e s s a r y  p a r t i e s .     

1 6 6 . It  is  al s o  th e  c o n t e n t i o n  o f  pl a i n t i f f  th a t  th e  s e c u r i t i e s  a r e  

s t o l e n  pr o p e r t y  wit hi n  th e  m e a n i n g  o f  S e c t i o n  4 1 0  o f  I P C  a n d  

s u b s e q u e n t   pur c h a s e r s  h a v e  pur c h a s e d  th e  pr o p e r t i e s  di s h o n e s t l y  

kn o w i n g  it  to  b e  a  s t o l e n  pr o p e r t y  a n d  th e r e f o r e ,  th e y  ar e  no t  

n e c e s s a r y  p a r t i e s .    T h e  a b o v e  c o n t e n t i o n  o f  th e  pl a i n t i f f  b a n k  ho l d s  

no  gr o u n d .    T h e  e v i d e n c e  o n  re c o r d  s h o w s  th a t  a ll  th e  s u b s e q u e n t  

pur c h a s e r s  w e r e  n o t  h a v i n g  sli g h t e s t  o f  hin t  o f  a n y  cri m e  to  h a v e  

b e e n  c o m m i t t e d  in  re s p e c t  o f  th e s e  s e c u r i t i e s .   In  vi e w  of  th e  

pr o v i s i o n s  o f  S e c t i o n  2 9  o f  th e  S a l e  o f  G o o d s  A c t  a s  di s c u s s e d  

a b o v e ,  th e  titl e  to  th e  s e c u r i t y  is  v a l i d l y  p a s s e d  to  th e  s u b s e q u e n t  

pur c h a s e r .    It  is  a l s o  p e r t i n e n t  to  n o t e  th a t  o n e  o f  th e  s u b s e q u e n t  

pur c h a s e r  i. e . ,  d e f e n d a n t  N o .  7  h a s  b e e n  join e d  a s  a  p a r t y  to  th e  

s u i t  by  th e  pl a i n t i f f .     S i m i l a r l y  ot h e r  pur c h a s e r s  o f  th e  s e c u r i t y  a r e  

al s o  n e c e s s a r y  p a r t i e s .

1 6 7 . It  is  p e r t i n e n t  to  n o t e  th a t  pl a i n t i f f  h a s  e x a m i n e d  o n l y  tw o  

wit n e s s e s .    P W . 1  is  th e  M a n a g i n g  D i r e c t o r  o f  th e  pl a i n t i f f  b a n k .   H e  

is  h a v i n g  a b s o l u t e l y  n o  p e r s o n a l  kn o w l e d g e  o f  w h a t  h a p p e n e d  to  

th e s e  s e c u r i t i e s  a f t e r  s a l e  o f  s e c u r i t y  N o s .  1  a n d  3.    N e i t h e r  th e r e  

w a s  a n y  m e a n s  to  P W . 1  to  kn o w  a s  to  w h o m  th e s e  s e c u r i t i e s  w e r e  

s o l d  a n d  w h e t h e r  th e y  w e r e  b o n a - fi e d  or  m a l a - fi e d  pur c h a s e r s ,  

w h e t h e r  th e  pur c h a s e r s  w e r e  h a v i n g  kn o w l e d g e  o f  a n y  fr a u d  b e i n g  

c o m m i t t e d  or  w h e t h e r  th e y  h a d  a n y  di s h o n e s t  int e n t i o n  to  pur c h a s e  

th e  s t o l e n  pr o p e r t i e s .   K n o w l e d g e  o f  th e s e  fa c t s  s h o u l d  b e  wit h   th e  
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p e r s o n  w h o  inv e s t i g a t e d  th e  cri m e  i. e .   P W .  2  S h r i  Q u r e s h i  a n d  P . I .  

S h r i  D e s h m u k h .    P . I .  S h r i  D e s h m u k h   h a s  no t  b e e n  e x a m i n e d .    A s  

s u c h ,  th e  o n l y  p e r s o n  w h o s e  te s t i m o n y  c a n  b e  c o n s i d e r e d  is  P W . 2  

S h r i  Q u r e s h i .    

1 6 8 . O n  p e r u s a l  o f  th e  e v i d e n c e  o f  P W . 2  it  c a n  b e  s e e n  th a t  

s o m e  m a t e r i a l  a d m i s s i o n s  h a v e  b e e n  gi v e n  by  hi m ,  w hi c h  s h o w s  

th a t  all  th e  s u b s e q u e n t  pur c h a s e r s  in cl u d i n g  d e f e n d a n t  N o .  7  b a n k  

w e r e  b o n a - fid e  pur c h a s e r s  for  c o n s i d e r a t i o n  wit h o u t  h a v i n g  a n y  

kn o w l e d g e  o f   all e g e d  fr a u d .    P W . 2  h a s  a d m i t t e d  th a t  d e f e n d a n t  

N o .  3  c o m p a n y  is  si s t e r  c o n c e r n  o f  d e f e n d a n t  N o .  5  c o m p a n y  a n d  

d e f e n d a n t  N o .  3  p a s s e d  s e c u r i t y  N o .  3  to  d e f e n d a n t  N o .  5 .   H e  h a s  

furt h e r  a d m i t t e d  th a t  s e c u r i t y  N o .  3  w e r e  pur c h a s e d  by  d e f e n d a n t  

N o .  3  a n d  gi v e n  to  d e f e n d a n t  N o .  5 ,  w h o  s o l d  M K V D C  b o n d s  w o r t h  

R s .  2  cr o r e s  to  d e f e n d a n t  N o .  1 .   H e  furt h e r  a d m i t s  th a t  th e s e  

s e c u r i t i e s  w e r e  furt h e r  s o l d  to  v a r i o u s  c o m p a n i e s .   H e  h a s  a l s o  

a d m i t t e d  th a t  h e  h a s  no t  m a d e  th e  c o m p a n i e s ,  w h o  pur c h a s e d  th e  

G o v e r n m e n t  S e c u r i t i e s  a s  a c c u s e d  in  th e  cri m i n a l  c a s e  a s  th e  

d e f e n d a n t s  s o l d  th e s e  s e c u r i t i e s  thr o u g h  R B I  a n d  b e f o r e  

re g i s t r a t i o n  o f  o f f e n c e .    H e  a l s o  a d m i t s  th a t  o f f i c e r s  o f  d e f e n d a n t  

N o .  7  b a n k  w e r e  al s o  n o t  m a d e  a c c u s e d  in  th e  cri m i n a l  c a s e .    

1 6 9 . It  is  a l s o  p e r t i n e n t  to  n o t e  th a t  in  th e  a p p l i c a t i o n  file d  by  

th e  pl a i n t i f f  b a n k  to  s e i z e  th e  s e c u r i t i e s  un d e r  S e c t i o n  9 1  o f  C r . P . C . ,  

fil e d  o n  re c o r d  at  E x h .  2 3 7 ,  pl a i n t i f f  b a n k  h a s  gi v e n  a  s c h e d u l e  o f  

s e c u r i t i e s  s h o w i n g  th e  c h a i n  o f  tra n s a c t i o n  o f  s a l e  o f  s e c u r i t i e s  up  

to  th e  la s t  pur c h a s e r  fro m  w h o m  s e c u r i t i e s  w e r e  s e i z e d .   In  th e  s a i d  
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s c h e d u l e  it  w a s  s h o w n  th a t  s e c u r i t y  N o .  1  (  N G - 1  a n d  N G - 2)  w o r t h  

R s .  1  cr o r e  w e r e  fr e e z e d  fro m  la s t  o w n e r  U n i t e d  Indi a  In s u r a n c e  

C o m p a n y  L t d .   S e c u r i t y  N o .  1  ( N G - 3  a n d  4)  w e r e  la s t l y  o w n e d  by  

N A L C O   E m p l o y e e s  P e n s i o n  F u n d .   S e c u r i t y  N o .  1  N G - 5  to  N G - 8  

w e r e  s e i z e d  fro m  U n i t e d  Indi a  In s u r a n c e  C o m p a n y  a n d  U n i t e d  Ind i a  

In s u r a n c e  C o m p a n y  E m p l o y e e s  P r o v i d e n t  F u n d .    S e c u r i t y  N o .  3  

N G - 5 9  a n d  N G - 6 0  w o r t h  R s .  1  cr o r e  w e r e  fr e e z e d  un d e r  S e c t i o n  9 1  

fro m  H i n d a l c o  E m p l o y e e s  P r o v i d e n t  F u n d .    S e c u r i t y  N o .  3  N G - 5 5  

a n d  N G - 5 6  w e r e  la s t l y  fr e e z e d  fro m  L  &  T  O f f i c e r s  a n d  S u p e r v i s o r y  

S t a f f  P r o v i d e n t  F u n d ,  L  &  T  G r a t u i t y  F u n d ,  L  &  T  P r o v i d e n t  F u n d ,  

E W A C  O f f i c e r s  a n d  S u p e r v i s o r s  G r a t u i t y  F u n d s ,  T e n g i l  G r a t u i t y  

F u n d  a n d  A u d c o  S t a f f  a n d  w o r k m a n  P r o v i d e n t  F u n d .   S e c u r i t y  N o .  

3  N G - 6 1  a n d  N G - 6 2  w o r t h  R s .  1  cr o r e  w e r e  la s t l y  fr e e z e d  fro m  

Vi c r o  S y s t e m  P r o v i d e n t  F u n d  Tr u s t .    S e c u r i t y  N o .  3  N G - 5 1  w o r t h  

R s .  1  cr o r e   w a s  la s t l y  fr e e z e d  fro m  J a n t a  S a h a k a r i  B a n k  Lt d . ,  

G o n d i a  a n d  T a t a  T e c h n o g i s t s ,   I S P  E m p l o y e e s  P r o v i d e n t  F u n d ,  

T u r n e r  M o r i s o n  O f f i c e r s  F u n d  a n d  S h r i  S a t y a  S a i  In s t i t u t e  

E m p l o y e e s  P r o v i d e n t  F u n d .

1 7 0 . Al l  th e  s u b s e q u e n t  pur c h a s e r s  o f  th e  s e c u r i t i e s  in c l u d i n g  

d e f e n d a n t  N o .  7  w e r e  n o t  m a d e  a c c u s e d  in  th e  cri m i n a l  c a s e  N o .  

8 4 7/ 2 0 0 2 ,  n e i t h e r  th e r e  is  a n y  c h a r g e  un d e r  S e c t i o n  4 1 1  o f  I P C .  

Fr o m  th e  a b o v e  e v i d e n c e  on  re c o r d  it  is  thu s  cl e a r  th a t  th e  

s u b s e q u e n t  pur c h a s e r s  o f  s e c u r i t y  N o s .  1  a n d  3  ar e  b o n a - fid e  

pur c h a s e r s  o f  s e c u r i t i e s  wit h o u t  a n y  di s h o n e s t  int e n t i o n  to  pur c h a s e  

th e  s t o l e n  pr o p e r t i e s .    
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1 7 1 . It  is  a l s o  p e r t i n e n t  to  n o t e  th a t  e v e n  if  it  is  c o n s i d e r  for  

th e  s a k e  o f  a r g u m e n t  th a t  th e  s u b s e q u e n t  pur c h a s e r s  h a v e  

re c e i v e d  s t o l e n  pr o p e r t y  wit h  di s h o n e s t  int e n t i o n ,  un d e r  s u c h  

cir c u m s t a n c e s  al s o  th e  s u b s e q u e n t  pur c h a s e r s  o f  th e  s e c u r i t i e s  ar e  

n e c e s s a r y  p a r t i e s ,  s o  a s  to  gr a n t  th e m  a n  o p p o r t u n i t y   to  s h o w  th e r e  

b o n a - fid e s .    H o l d i n g  s u b s e q u e n t  pur c h a s e s  o f  s e c u r i t i e s   re c e i v e r s  

o f  s t o l e n  pr o p e r t i e s  with  di s h o n e s t  int e n t i o n  with o u t  gi v i n g  th e m  a n  

o p p o r t u n i t y  o f  h e a r i n g  w o u l d  c a u s e  gr a v e  pr e j u d i c e  a n d  w o u l d  

s e r i o u s l y  a f f e c t  th e  righ t  o f  th e s e  pur c h a s e r s  o f  s e c u r i t i e s .  

M o r e o v e r ,  it  w o u l d  al s o  d e p r i v e  th e i r  o f  th e  v a l u a b l e  c o n s i d e r a t i o n  

p a i d  by  th e m  for  pur c h a s i n g  th e s e  s e c u r i t i e s .   It  is  a l s o  p e r t i n e n t  to  

n o t e  th a t  if  e a c h  s u b s e q u e n t  pur c h a s e r  is  re q u i r e d  to  fil e  a  s e p a r a t e  

s u i t  to  cl a i m  th e  s e c u r i t i e s ,  it  w o u l d  le a d  to  m u l t i p l i c i t y  o f  th e  

litig a t i o n .     U n d e r  s u c h  cir c u m s t a n c e s ,  join i n g  o f  all  th e  s u b s e q u e n t  

pur c h a s e r s  a n d  p a r t i c u l a r l y  th e  la s t  o w n e r s  o f  th e  s e c u r i t i e s  a r e  n o t  

o n l y  n e c e s s a r y  bu t  e s s e n t i a l  for  d e c i d i n g  th e  is s u e s  a n d  reli e f  

cl a i m e d   in  th e  pr e s e n t  s u i t .    F o r  all  th e  re a s o n s  a b o v e  I  h o l d  th a t  

a ll  th e  s u b s e q u e n t  pur c h a s e r s  o f  s e c u r i t y  N o s .  1  a n d  3  ar e  al s o  th e  

n e c e s s a r y  p a r t i e s  a n d  s u i t  is  b a d  for  n o n - join d e r  o f  n e c e s s a r y  

p a r t i e s  a n d  I a n s w e r  thi s  is s u e  in  a f f i r m a t i v e .      

1 7 2 . A S  T O  IS S U E  N O S .  7,  15.  :-       Initi a ll y  pl a i n t i f f  b a n k  

h a d  pl e a d e d  th a t  M K V D C  b o n d s  w o r t h  R s .  1 . 5  cr o r e s  ou t  o f  s e c u r i t y  

N o .  1  w e r e  lyin g  wit h  d e f e n d a n t  N o .  7  b a n k .   H o w e v e r ,  

s u b s e q u e n t l y  th e s e  s e c u r i t i e s  w e r e  fr e e z e d  a n d  s e i z e d  by  th e  

p o li c e .    A s  p e r  or d e r  d a t e d  1 3/ 0 4/ 2 0 0 4  of  C J M ,  A m r a v a t i  in  

M i s c . C r i .  A p p l .  N o .  5 7 2/ 2 0 0 2 ,  c o p y  o f  w hi c h  is  fil e d  a t  E x h .  1 7 8 ,  
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int e r i m  cu s t o d y  o f  M K V D C  b o n d s  w o r t h  R s .  1 . 5  cr o r e s  w a s  gi v e n  to  

th e  pl a i n t i f f  b a n k .    A s  s u c h ,  is s u e  N o .  7  w a s  fr a m e d .

1 7 3 . D e s p i t e  h a v i n g  re c e i v e d  th e  cu s t o d y  o f  th e  s a i d  M K V D C  

b o n d s ,  pl a i n t i f f  di d  n o t  m a k e  n e c e s s a r y  a m e n d m e n t s  in  th e  pl a i n t .  

U n d e r  th e s e  cir c u m s t a n c e s ,  d e f e n d a n t  N o s .  1  a n d  2  pl e a d e d  in  its  

writt e n  s t a t e m e n t  th a t  th e s e  s e c u r i t i e s  ar e  d e l i v e r e d  to  pl a i n t i f f  

b a n k .   A s  s u c h ,  is s u e  N o .  1 5  w a s  fr a m e d .    

1 7 4 . T h e r e a f t e r ,  th e  pl a i n t  w a s  a m e n d e d  a s  p e r  or d e r  E x h .  

1 2 2  d a t e d  0 5/ 0 9/ 2 0 0 8 ,  w h e r e i n  pl a i n t i f f  br o u g h t  o n  re c o r d  th a t  th e  

s a i d  M K V D C  b o n d s  w e r e  h a n d e d  o v e r  to  it  by  th e  ord e r  o f  C J M ,  

A m r a v a t i .    In  vi e w  of  th e s e  pl e a d i n g s  is s u e  N o s .  7  a n d  1 5  d o  no t  

s u r v i v e .   A s  s u c h  I a n s w e r  th e s e  is s u e s  a s  re d u n d a n t .   

1 7 5 . A S  T O  IS S U E  N O S .  7- A ,  19,  19 - A  .    ;-        T h e s e  is s u e s  

ar e  in  re s p e c t  o f  M K V D C  b o n d s  w o r t h  R s .  1 . 5  cr o r e s ,  w h i c h  is  p a r t  

a n d  p a r c l e  o f  s e c o n d  tr a n s a c t i o n  d a t e d  2 8/ 0 2/ 2 0 0 2  a n d  p a r t i c u l a r l y  

s e c u r i t y  N o .  3 .   M K V D C  b o n d s  w e r e  s e i z e d  by  th e  Inq u i r y  O f f i c e r  

P . I .  S h r i  Q u r e s h i  duri n g  th e  c o u r s e  o f  inv e s t i g a t i o n  fro m  d e f e n d a n t  

N o .  7  b a n k .    P W . 2  S h r i  Q u r e s h i  h a d  a d m i t t e d  s e i z u r e  o f  th e s e  

b o n d s  fro m  th e  c u s t o d y  o f  d e f e n d a n t  N o .  7  b a n k  a l o n g  wit h  ori g i n a l  

tra n s f e r  for m s  a n d  re s o l u t i o n  p a s s e d  by  pl a i n t i f f  b a n k .     T h e  ori g i n a l  

M K V D C  b o n d s  ar e  a t  E x h .  1 8 3  to  1 8 7 ,  a n d  x e r o x  c o p i e s  o f  bl a n k  

si g n e d  tr a n s f e r  for m s  ar e  a t  E x h .  1 9 7  to  2 0 1  a n d  E x h .  2 5 7  to  2 6 1  

(  th e  x e r o x  c o p i e s  w e r e  e x h i b i t e d  twi c e ) .  P W . 2  h a s  furt h e r  a d m i t t e d  

th a t  ori g i n a l  tr a n s f e r  for m s  w e r e  h a n d e d  o v e r  to  pl a i n t i f f  b a n k .    T h e  
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M K V D C  b o n d s  fil e d  o n  re c o r d  at  E x h .  1 8 3  to  E x h .  1 8 7 ,  a t  pr e s e n t  

h a v e  n o  v a l u e  a s  th e y  h a v e  b e e n  c o n v e r t e d  int o  el e c t r o n i c  for m  a n d  

o n  th e i r  m a t u r i t y ,  th e y  h a v e    b e e n  e n - c a s h e d  a n d  rei n v e s t e d  in  

G o v e r n m e n t  s e c u r i t y  G O I  2 0 1 6   a s  p e r  th e  ord e r s  b e l o w  E x h .  1 8 1  

p a s s e d  by  C J M ,  A m r a v a t i .     A s  p e r  th e  ord e r s  o f  H o n ' b l e  H i g h  

C o u r t  in  W . P .  N o .  6 6/ 2 0 0 7  a  s e p a r a t e  a c c o u n t  is  to  b e  m a i n t a i n e d  

for  th e s e  b o n d s ,  w h e r e i n  int e r e s t  is  al s o  dir e c t e d  to  b e  cr e d i t e d .  

U n d e r  s u c h  cir c u m s t a n c e s ,  th e  M K V D C  b o n d s  w o r t h  R s .  1 . 5  cr o r e s  

a r e  no w  c o n v e r t e d  int o  s e c u r i t y  G O I  2 0 1 6 .    

1 7 6 . P l a i n t i f f  h a s  c o n t e n t e d  th a t  d e f e n d a n t  N o .  7  J a n t a  

S a h a k a r i  C o - o p . B a n k  L t d . ,  M u m b a i  h a s   a b a t e d  d e f e n d a n t  N o s .  1  to  

6  in  fr a u d  c o m m i t t e d  by  th e m  by  s h o w i n g  fa l s e  lo a n  tr a n s a c t i o n  a n d  

pl e d g e d  of  M K V D C  b o n d s ,  w hi c h  ar e  p a r t  o f  s e c u r i t y  N o .  3 .   

1 7 7 . P l a i n t i f f  h a s  c o n t e n d e d  th a t  a s  p e r   th e  c a s e  o f  N a g p u r  

D i s t r i c t  C e n t r a l  C o - O p .  B a n k  - V s -  S t a t e  o f  M a h a r a s h t r a  re p o r t e d  in  

2 0 0 3  (4 )  M h . L . J . ,  1 0 6   it  c a n  b e  s e e n  th a t  d e f e n d a n t  N o .  7  h a s  

a b a t e d  d e f e n d a n t  N o s .  1  to  6 .    I  h a v e  g o n e  thr o u g h  th e  s a i d  c a s e .  

In  th e  s a i d  c a s e  H o n ' b l e  H i g h  C o u r t  h a s  n o t  fix e d  th e  lia b i li ti e s  n o r  

h e l d  on  m e r i t s  th a t  d e f e n d a n t s  or  d e f e n d a n t  N o .  7  b a n k  h a s  

c o m m i t t e d  a n y  cri m e .   M e r e l y  b e c a u s e  th e r e  ar e  m u l t i p l e  

tr a n s a c t i o n s  in  th e  a c c o u n t  o f  a n  a c c o u n t  h o l d e r s  m a i n t a i n e d  wit h  

th e  d e f e n d a n t  N o .  7  b a n k ,  it  d o e s  n o t  a m o u n t s  to  inv o l v e m e n t  o f  

b a n k  in  a n y  cri m e .    T h e  o b s e r v a t i o n s  m a d e  by  H o n ' b l e  C o u r t  w e r e  

o n  th e  b a s i s  o f  s u b m i s s i o n s  o f  th e  p a r t i e s  w h e r e i n  int e r - lo c a t o r y  

ord e r  w a s  in  qu e s t i o n .   O n  th e  b a s i s  o f  th e  a b o v e  cit e d   jud g m e n t  it  
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c a n n o t  b e  h e l d  th a t  d e f e n d a n t  N o .  7  h a s  a b a t e d  d e f e n d a n t  N o s .  1  to  

6.

1 7 8 . It  is  al s o  th e  c o n t e n t i o n  o f  pl a i n t i f f  b a n k  th a t  M K V D C  

b o n d s  ar e  s t a n d i n g  in  th e  n a m e  of  pl a i n t i f f  b a n k  th e n  ho w  it  c a n  b e  

pl e d g e d  by  K e t a n  S e t h ,  w h o  w a s  n o t  th e  o w n e r  th e r e o f .    It  h a s  

furt h e r  c o n t e n t e d  th a t  pl a i n t i f f  b a n k  h a d  n o t  a u t h o r i z e d  a n y  p e r s o n  

to  pl e d g e  M K V D C  b o n d s .    It  h a s  b e e n  furt h e r  c o n t e n d e d  th a t  

a c c o r d i n g  to  d e f e n d a n t  N o s .  1  a n d  2  s e c u r i t y  N o .  3  w e r e  p a s s e d  o n  

by  P u s h p a k  K h o t  to  R a j e s h  L a s u n k a r ,  e m p l o y e e  o f  C e n t u r y  D e a l e r s  

(d e f e n d a n t  N o .  3 ) ,  w h o  p a s s e d  int o  d e f e n d a n t  N o .  5  H o m e  Tr a d e ,  

h o w  d e f e n d a n t  N o .  7  c o n t e n d s  th a t  K e t a n  S e t h  (d e f e n d a n t  N o .  2 ) ,  

w h o  is  th e  o w n e r  o f  G i l t e d g e  pl e d g e d  M K V D C  b o n d s .   If  d e f e n d a n t  

N o .  1  h a s  n o t  t a k e n  th e  d e l i v e r y  o f  s e c u r i t y  N o .  3 ,  h o w  d e f e n d a n t  

N o .  2  pl e d g e d  th e  M K V D C  b o n d s  wit h  d e f e n d a n t  N o .  7 .    

1 7 9 . A s  p e r  m y  find i n g s  on  is s u e  N o s .  1  to  4,  I h a v e  h e l d  th a t  

pl a i n t i f f  h a s  fail e d  to  pr o v e  th e  s u i t  tr a n s a c t i o n s .   M K V D C  b o n d s  

w o r t h  R s .  1 . 5  cr o r e s  a r e  p a r t  a n d  p a r c e l  o f  s e c u r i t y  N o .  3  

c o n c e r n i n g  tra n s a c t i o n  d a t e d  2 8/ 0 2/ 2 0 0 2 .   P l a i n t i f f  h a s  all e g e d  s a i d  

tra n s a c t i o n  to  b e  with  d e f e n d a n t  N o .  1 ,  w hi c h  it  f ail e d  to  pr o v e  a n d  it  

w a s  fo u n d  th a t  s a i d  tra n s a c t i o n  w a s  wit h  d e f e n d a n t  N o .  3 .   F u r t h e r  

pl a i n t i f f  f ail e d  to  pr o v e  tra n s a c t i o n s  its e l f  a s  pl e a d e d  by  it.    O n  a ll  

th e  a b o v e  c o u n t s  th e s e  is s u e s  d o  no t  s u r v i v e .   S i n c e  th e s e  is s u e s  

ari s e  fro m  th e  pl e a d i n g  o f  th e  p a r t i e s  th e  C o u r t  is  b o u n d  to  a n s w e r  

th e s e  is s u e s .    T h e  fir s t  le g  o f  s e c o n d  tr a n s a c t i o n  d a t e d  2 8/ 0 2/ 2 0 0 2 ,  

w hi c h  is  in  re s p e c t   o f  s a l e  o f  s e c u r i t y  N o .  3  w a s  c o m p l e t e .    T h i s  
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tr a n s a c t i o n  is  el a b o r a t e l y  di s c u s s e d  w h il e  d e c i d i n g  is s u e  N o s .  1  to  4  

a n d  th e  s a m e  h a s  to   b e  c o n s i d e r e d  w h il e  d e c i d i n g  th e s e  is s u e s .  

P l a i n  re a d i n g  o f  thi s  tr a n s a c t i o n  a s  pl e a d e d  in  p a r a  4 - B  o f  th e  pl a i n t  

s h o w s  th a t  pl a i n t i f f  a u t h o r i z e d  th e  br o k e r  to  s e l l  th e s e  s e c u r i t i e s .   If  

th e  s a l e  o f  th e s e  s e c u r i t i e s  is  a u t h o r i z e d  by  th e  pl a i n t i f f  b a n k  its e l f ,  

pl a i n t i f f  is  n o w  e s t o p p e d  fro m  cl a i m i n g  th a t  it  di d  no t  a u t h o r i z e  s a l e  

o f  s e c u r i t y  N o .  3 .    O n  th e  s a l e  o f  s e c u r i t y  N o .  3  o w n e r s h i p  o f  th e s e  

s e c u r i t y  v a l i d l y  tr a n s f e r r e d  a n d  th e  o w n e r  th e r e o f  is  fr e e  to  d e a l  wit h  

it  a s  h e  lik e s .   In  th e  c a s e  o f  B O I  F i n a n c e  - V s -  T h e  cu s t o d i a n ,  

re p o r t e d  ion  A I R  1 9 9 7 ,  S . C . , 1 9 5 2 .   S i m i l a r  qu e s t i o n  w a s  inv o l v e d  

a n d  p a r a  4 0  o f  th e  Ju d g m e n t  it  h a s  b e e n  h e l d  th a t ,  “ th e  full  a n d  

o w n e r s h i p  o f  th e  title  in  s e c u r i t i e s  v e s t s  in  th e  pur c h a s e r ,  th e  e n t i r e  

pr o p e r t y  in  th e  s e c u r i t y  p a s s i n g  im m e d i a t e l y  up o n  s u c h  d e l i v e r y  a n d  

p a y m e n t . ”   

1 8 0 . It  is  a l s o  n e c e s s a r y  to  s e e  a s  to  w h a t  is  th e  e v i d e n c e  on  

re c o r d  to  pr o v e  th e   a b a t e m e n t  by  th e  d e f e n d a n t  N o .  7  a s  a ll e g e d  

by  pl a i n t i f f  b a n k .    P W . 1  is  th e  M a n a g i n g  D i r e c t o r ,  h e  h a s  a b s o l u t e l y  

n o  kn o w l e d g e  a s  to  w h a t  tr a n s p i r e d  b e t w e e n  d e f e n d a n t  N o .  2  a n d  

d e f e n d a n t  N o .  7  b a n k .    T h e  te s t i m o n y  of  P W . 1  in  re s p e c t  o f  it  is  

n o t h i n g  bu t  a  tell  tal e  s t o r y  a n d  c a n n o t  b e  b e l i e v e d .   It  is  o n l y  P W . 2 ,  

w h o  inv e s t i g a t e d  th e  cri m e  N o .  7 5/ 2 0 0 2 ,  w h o  kn o w s  s o m e t h i n g  

a b o u t  th e  tra n s a c t i o n .     N o  ot h e r  wit n e s s  h a s  b e e n  e x a m i n e d .    A s  

s u c h ,  w h a t e v e r  h a s  b e e n  d e p o s e d  by  thi s  wit n e s s  is  th e  or a l  

e v i d e n c e  on  re c o r d .    P l a i n t i f f  h a s  n o t  fil e d  a n y  d o c u m e n t a r y  

e v i d e n c e  to  s h o w  th a t  th e  lo a n  tra n s a c t i o n  a n d  pl e d g e d  b e t w e e n  

d e f e n d a n t  N o .  2  a n d  d e f e n d a n t  N o .  7  ar e  fa l s e  tra n s a c t i o n s .    
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1 8 1 . P W . 2  h a s  d e p o s e d  in  hi s  a f f i d a v i t  E x h .  2 8 1  th a t  it  w a s  

fo u n d  in  th e  inv e s t i g a t i o n  a n d  a l s o  by  th e  C o u r t  w h il e  d e c i d i n g  

v a r i o u s  a p p l i c a t i o n s ,  re v i s i o n s  th a t  d e f e n d a n t  N o s .  1  a n d  2  in  

c o l l u s i o n  wit h  d e f e n d a n t  N o s .  3  to  7  fr a u d u l e n t l y  a n d   di s h o n e s t l y  

ind u c e d  to  d e l i v e r  s e c u r i t y  N o s .  1  a n d  3  a n d  c o m m i t t e d  mi s -

a p p r o p r i a t i o n ,  br e a c h  o f  tru s t  e t c .    H e  h a s  al s o  d e p o s e d  th a t  

d e f e n d a n t  N o .  7  a c t i n g  in  c o l l u s i o n ,   n o m i n a l l y  a n d  un a u t h o r i z e d  

pl e d g e d  M K V D C  b o n d s  wit h  d e f e n d a n t  N o .  7  a n d  d e f e n d a n t  N o .  7  

is  a c t i n g  in  le a g u e  wit h  d e f e n d a n t  N o s .  1  to  6.    

1 8 2 . In  hi s  cr o s s - e x a m i n a t i o n ,  P W . 2  h a s  gi v e n  s o m e  m a t e r i a l  

a d m i s s i o n s ,  w hi c h  ar e  a s  foll o w s .

(1 ) S e c o n d  tra n s a c t i o n  d a t e d  2 8/ 0 2/ 2 0 0 2  w a s  b e t w e e n  

pl a i n t i f f  b a n k  a n d  d e f e n d a n t  N o .  3  C e n t u r y  D e a l e r s .    

(2 ) C e n t u r y  D e a l e r s  p a s s e d  G o v e r n m e n t  s e c u r i t y  N o . 3  

in cl u d i n g  M K V D C  b o n d s  to  d e f e n d a n t  N o .  5 ,  w h o  is  si s t e r  c o n c e r n  

o f  d e f e n d a n t  N o .  3 .

(3 ) A d m i t t e d  th a t  K e t a n  M a s k a r i a  in  hi s  s t a t e m e n t  E x h .  3 1 4  

s t a t e d  th a t  C e n t u r y  D e a l e r s  h a d  pur c h a s e d  G o v e r n m e n t  s e c u r i t y  

w o r t h  R s .  5 . 5  cr o r e s  in c l u d i n g  M K V D C  b o n d s  fro m  A m r a v a t i  

P e o p l e s  C o - o p .  B a n k .

(4 ) A d m i t t e d  th a t  K e t a n  M a s k a r i a  furt h e r  s t a t e d  th a t  H o m e  

Tr a d e  s o l d  M K V D C  b o n d s  to  G i l t e d g e  M a n a g e m e n t  (d e f e n d a n t  N o .  

1 )  

             (5 ) A d m i t t e d  th a t  M K V D C  b o n d s  a n d  G o v e r n m e n t  

s e c u r i t i e s  w o r t h  R s .  2  cr o r e s  w e r e  s o l d  by  d e f e n d a n t  N o .  5  to  
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d e f e n d a n t  N o .  1 .

             (6 ) A d m i t t e d  th a t  h e  did  n o t  m a d e  c o m p a n i e s  w h o  

pur c h a s e d  th e  G o v e r n m e n t  s e c u r i t i e s  a n  a c c u s e d  in  cri m i n a l  c a s e  

a s  d e f e n d a n t s  s o l d  th e s e  s e c u r i t i e s  thr o u g h  R B I  to  th e s e  

c o m p a n i e s  b e f o r e  re g i s t r a t i o n  o f  o f f e n c e .    

             (7 ) S t a t e s  th a t  a s  tr a n s a c t i o n  o f  s a l e  o f  s e c u r i t i e s  to  ot h e r  

c o m p a n i e s  w a s  thro u g h  R B I ,  th e y  reli e d  o n  th e  tra n s a c t i o n  a s  

g e n u i n e ,  a s  s u c h ,  th e y  w e r e  no t  m a d e  a c c u s e d .

(8 ) A d m i t s  th a t  duri n g  c o u r s e  o f  inv e s t i g a t i o n  I  fo u n d  th a t  

M K V D C  b o n d s  o f  s e c u r i t y  N o .  3  w e r e  pl e d g e d  wit h  J a n t a  S a h a k a r i  

C o - o p .  B a n k  i. e . ,  d e f e n d a n t  N o .  7  a n d  h e  s e i z e d  s a i d  b o n d s  al o n g  

wit h  tra n s f e r  for m s  al o n g  wit h  a u t h o r i t y  lett e r  o f  M a n a g i n g  D i r e c t o r  

o f  pl a i n t i f f  b a n k  S h r i  S . N .  J o s h i  a n d  D a t t a t r a y  M a v a l k a r  to  d e a l  wit h  

s e c u r i t y  N o .  3 .

(9 ) A d m i t s   s e i z u r e  m e m o  E x h .  3 1 8 .  

                              O n  p e r u s a l  o f  th e  e v i d e n c e  on  re c o r d  it  c a n  b e  s e e n  th a t  

th e r e  is  n o   e v i d e n c e  s h o w i n g  a s  to  h o w  d e f e n d a n t  N o .  7  b a n k  

a b a t e d  d e f e n d a n t  N o s . 1  to  6 .   A s  p e r  m y  find i n g s  o n  is s u e  N o s .  6 ,  

6 - A ,  8 - A ,  I  h a v e  alr e a d y  h e l d  th a t  pl a i n t i f f  h a s  fa il e d  to  pr o v e  fr a u d ,  

m i s - a p p r o p r i a t i o n ,  cri m i n a l  br e a c h  o f  tru s t .   A s  s u c h ,  th e  a b a t i n g  o f  

th e  fr a u d  by  d e f e n d a n t  N o .  7  d o e s  n o t  ari s e .   M o r e o v e r ,  th e  a b o v e  

a d m i s s i o n s  gi v e n  by  th e  P W . 2  furt h e r  s h o w s  th a t  M K V D C  b o n d s  

ar e  pl e a d e d  by  d e f e n d a n t  N o .  2 ,  w h i c h  w e r e  pur c h a s e d  by  

d e f e n d a n t  N o .  1  c o m p a n y  fro m  d e f e n d a n t  N o .  5  H o m e  Tr a d e ,  w h o  

g o t  its  c u s t o d y  fro m  C e n t u r y  D e a l e r s  (d e f e n d a n t  N o .  3 )  to  w h o m  

pl a i n t i f f  b a n k  h a s  e n t r u s t e d  for  s e l l i n g  th e  s a m e .   T h e  c o m p l e t e  link  

o f  c h a i n  o f  tra n s a c t i o n  o f  M K V D C  b o n d s  is  a d m i t t e d  by  th e  pl a i n t i f f' s  
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witn e s s  i. e .  P W . 2 .    

1 8 3 . M o r e o v e r ,  d e f e n d a n t  N o .  7  is  n o t  a  n a t u r a l  p e r s o n  bu t  a  

re p u t e d  C o - o p e r a t i v e  b a n k .   G r a n t i n g  lo a n s  a g a i n s t  s e c u r i t i e s  is  th e  

re g u l a r  bu s i n e s s  o f  b a n k s  a n d  e v e r y  b a n k  trie s  to  s e c u r e  th e   lo a n s  

a d v a n c e d  by  it  by  w a y  o f  m o r t g a g e ,  pl e d g e ,  c h a r g e  e t c .    M e r e l y  

b e c a u s e  d e f e n d a n t  N o .  2  pl e a d e d  b o n d s  wit h  d e f e n d a n t  N o .  7 ,  it  

c a n n o t  b e  s a i d  th a t  d e f e n d a n t  N o .  7  a b a t e d  th e  cri m e .   D e f e n d a n t  

N o .  7  b a n k  w h il e  ta k i n g  th e s e  s e c u r i t i e s  in  pl e d g e  a l s o  c o n f i r m e d  

w h e t h e r  pl a i n t i f f  b a n k  h a d  a u t h o r i z e d  th e  s a l e  o f  th e s e  M K V D C  

b o n d s  a s  is  cl e a r  fro m  th e  fa c t  th a t  th e  re s o l u t i o n  p a s s e d  by  th e  

pl a i n t i f f  b a n k  a u t h o r i z i n g  s a l e  o f  M K V D C  b o n d s  w a s  s e i z e d  fro m  th e  

cu s t o d y  o f  d e f e n d a n t  n o .  7  by  P W .  2  vid e  s e i z u r e  m e m o  E x h .  3 1 8 .  

B o n a - fid e  o f  th e  d e f e n d a n t  N o .  7  b a n k  c a n  al s o  b e  g a t h e r e d  fro m  

th e  fa c t  th a t  th e y  h a v e  o b t a i n e d  a n  A w a r d  a g a i n s t  th e  d e f e n d a n t  

N o .  2  in  re s p e c t  o f  th e  s a i d  lo a n  tra n s a c t i o n ,  c o p y  o f  w hi c h  is  fil e d  a t  

E x h .  4 3 0 .     

1 8 4 . P l a i n t i f f  b a n k  h a s  furt h e r  c o n t e n t e d  th a t  M K V D C  b o n d s  

ar e  s t ill  in  its  n a m e  a s  o w n e r  th e r e o f .   A s  s u c h  it  is  s t ill  o w n e r  o f  

th e s e  b o n d s .    T h i s  a r g u m e n t  h a s  n o  b a s e .   P l a i n t i f f  h a s  its e l f  

pl e a d e d  th a t  s e c u r i t y  N o s .  1  a n d  3  w e r e  e n t r u s t e d  for  s e l l i n g  to  

d e f e n d a n t  N o s .  1  a n d  2,  a n d  bl a n k  si g n e d  tr a n s f e r  for m s  w e r e  al s o  

h a n d e d  o v e r .     T h i s  s h o w s  th a t  in  th e  re g u l a r  c o u r s e  o f  tra n s a c t i o n  

th e  tra n s f e r  o f  s e c u r i t i e s ,  s e c u r i t i e s  a r e  s o l d  by  d e l i v e r i n g  th e  

s e c u r i t i e s  a l o n g  with  bl a n k  si g n e d  tra n s f e r  for m s .   P l a i n t i f f  h a s  al s o  

pl e a d e d  th a t  thi s  is  th e  re g u l a r  m o d e  o f  tra n s a c t i o n .   Int e r e s t  o n  
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th e s e  s e c u r i t i e s  a r e  p a i d  bi a n n u a l l y  a n d  th e  p e r s o n  h o l d i n g  th e  

s e c u r i t i e s  a n d  th e  rel e v a n t  tim e  of  p a y m e n t  o f  int e r e s t  m a y  pr e s e n t  

it  wit h  R B I  to  g e t  th e  s a i d  s e c u r i t i e s  re g i s t e r e d  in  hi s  n a m e  in  or d e r  

to  cl a i m  th e  int e r e s t .    In  th e  p e r i o d  int e r v e n i n g  th e  p a y m e n t  o f  

int e r e s t ,   th e r e  m a y  b e  m u l t i p l e  tra n s a c t i o n  o f  s a l e  o f  s e c u r i t y  o n  th e  

b a s i s  o f  bl a n k  si g n e d  tra n s f e r  for m s  a n d  th e  o w n e r s h i p  v a l i d l y  

p a s s e s  to  th e  pur c h a s e r s .    A c c o r d i n g  to  th e  pl a i n t i f f' s  pl e a d i n g  in  

th e  s u i t  tr a n s a c t i o n  a l s o  s a m e  m o d e  o f  tr a n s a c t i o n  w a s  a d o p t e d ,  

thu s ,  th e  c o n t e n t i o n  o f  th e  pl a i n t i f f  th a t  it  is  s t ill  th e  o w n e r  o f  M K V D C  

b o n d s  c a n n o t  b e  a c c e p t e d .   M o r e o v e r ,  a s  s t a t e d  a b o v e ,  s a i d  

M K V D C  b o n d s  g o t  m a t u r e d  in  th e  y e a r  2 0 0 5  a n d  pl a i n t i f f  b a n k ,  w h o  

h a s  int e r i m  cu s t o d y  o f  thi s  s e c u r i t y   h a s  rei n v e s t e d  thi s  a m o u n t  in  

G o v e r n m e n t  s e c u r i t y  G O I  2 0 1 6 .     

1 8 5 . P l a i n t i f f  h a s  c o n t e n d e d  th a t  d e f e n d a n t s  c a n n o t  s h o w  

th a t  s e c u r i t y  N o .  3  p a s s e d   by  d e f e n d a n t  N o .  3  to  d e f e n d a n t  N o .  5  ,  

w h o  s o l d  it  to  d e f e n d a n t  N o .  1  a n d  s o  on  wit h o u t  th e r e  b e i n g  a n y  

pl e a d i n g s  in  re s p e c t  o f  thi s  tr a n s a c t i o n .   T h i s  gr o u n d  al s o  h a s  n o  

s u b s t a n c e .    P l a i n t i f f  h a s  all e g e d  tra n s a c t i o n  d a t e d  2 8/ 0 2/ 2 0 0 2  to  b e  

b e t w e e n  pl a i n t i f f  a n d  d e f e n d a n t  N o .  1 .   D e f e n d a n t  N o s .  1  a n d  2  

h a v e  pl e a d e d  in  th e i r  writt e n  s t a t e m e n t  E x h .  1 0 7  th a t  thi s  

tr a n s a c t i o n  w a s  b e t w e e n  pl a i n t i f f  b a n k  a n d  d e f e n d a n t  N o .  3  a n d  n o t  

b e t w e e n  pl a i n t i f f  a n d  d e f e n d a n t  N o .  1 .    In  ord e r  to  pr o v e  th e   s a i d  

fa c t s  d e f e n d a n t s  h a v e  e v e r y  righ t  to   pu t  s u c h  qu e s t i o n s  to  th e  

wit n e s s e s  o f  pl a i n t i f f  b a n k .    S e c t i o n  1 1  o f  T h e  E v i d e n c e  A c t  m a k e s  

it  cl e a r  a s  to  w h e n  fa c t s  n o t  ot h e r w i s e  rel e v a n t  b e c o m e s  rel e v a n t .  

S e c t i o n  1 1  is  re p r o d u c e d  h e r e u n d e r .
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11.   W h e n  fact s  not  oth er w i s e  relev a n t  be c o m e  rele v a n t .

F a c t s  n o t  ot h e r w i s e  rel e v a n t  a r e  rel e v a n t  :

(1 ) If  th e y  ar e  in c o n s i s t e n t  wit h  a n y  fa c t s  in  is s u e  or  rel e v a n t  

fa c t ;         

             (2 ) If  by  th e m s e l v e s  or  in  c o n n e c t i o n  wit h  ot h e r  fa c t s  th e y  

m a k e  th e  e x i s t e n c e  or  n o n - e x i s t e n c e  o f  a n y  fa c t  in  is s u e  or  rel e v a n t  

fa c t  hig h l y  pr o b a b l e  or  im p r o b a b l e .

                                                                           Illu s tra ti o n s .  

             ( a ) T h e  qu e s t i o n  is ,  w h e t h e r  A  c o m m i t t e d  a  cri m e  a t  

C a l c u t t a  o n  a  c e r t a i n  d a y .

T h e  fa c t  th a t ,  o n  th a t  d a y ,  A  w a s  a t  L a h o r e  is  rel e v a n t .

T h e  fa c t  th a t ,  n e a r  th e  tim e  w h e n  th e  cri m e  w a s  c o m m i t t e d ,  A  

w a s  a t  a  di s t a n c e  fro m  th e  pl a c e  w h e r e  it  w a s  c o m m i t t e d ,  w hi c h  

w o u l d  re n d e r  it  hig h l y  im pr o b a b l e ,  th o u g h ,  n o t  im p o s s i b l e ,  th a t  h e  

c o m m i t t e d  it,  is  rel e v a n t .

(b ) T h e  qu e s t i o n  is ,  w h e t h e r  A  c o m m i t t e d  a  cri m e .

T h e  cir c u m s t a n c e s  ar e  s u c h  th a t  th e  cri m e  m u s t  h a v e  b e e n  

c o m m i t t e d  eit h e r  by  A ,  B ,  C  or  D .   E v e r y  fa c t  w h i c h  s h o w s  th a t  th e  

cri m e  c o u l d  h a v e  b e e n  c o m m i t t e d  by  n o  o n e  el s e  a n d  th a t  it  w a s  

no t  c o m m i t t e d  by  eit h e r  B ,  C  or  D ,  is  rel e v a n t .    

T h u s ,  S u b  S e c t i o n  (2 )  o f  S e c t i o n  1 1  m a k e s  it  cl e a r  th a t  in  

or d e r  to  pr o v e  th a t  tr a n s a c t i o n  d a t e d  2 8/ 0 2/ 2 0 0 2  w a s  n o t  b e t w e e n  

pl a i n t i f f  a n d  d e f e n d a n t  N o s .  1  a n d  2  a n d  w a s  b e t w e e n  pl a i n t i f f  a n d  

d e f e n d a n t  N o .  3 ,  d e f e n d a n t s  c a n  le a d  e v i d e n c e  a n d  / or  cr o s s -

e x a m i n e  th e  wit n e s s  o f  pl a i n t i f f  to  s h o w  th a t  th e  tr a n s a c t i o n  N o .  2  

w a s  wit h   d e f e n d a n t  N o .  3 .   T h o u g h  th e  furt h e r  tra n s a c t i o n s  ar e  n o t  

rel e v a n t  for  th e  fa c t s  in  is s u e ,  th e y  b e c o m e  rel e v a n t  in  or d e r  to  
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s h o w  th a t  si n c e  th e  tra n s a c t i o n  w a s  b e t w e e n  pl a i n t i f f  a n d  d e f e n d a n t  

N o .  3 ,  s e c u r i t y  N o .  3  w e r e  furt h e r  s o l d  by  it  to  dif f e r e n t  p e r s o n s .    

1 8 6 . It  is  a l s o  th e  c o n t e n t i o n  o f  pl a i n t i f f  th a t  d e f e n d a n t  N o .  7  

h a s  no t  pr o v e d  th e  pl e d g e  a s  s u c h ,  th e s e  is s u e s  a r e  to  b e  d e c i d e d  

in  fa v o u r  o f  pl a i n t i f f .    P l a i n t i f f  h a s  furt h e r  s u b m i t t e d  th a t  d e f e n d a n t  

N o .  7  di d  no t  e n t e r  wit n e s s  b o x ,  n e i t h e r  pr o v e d  th e  pl e d g e  a n d  th e  

or a l  e v i d e n c e  on  re c o r d  is  in a d m i s s i b l e  in  vi e w  of  S e c t i o n  9 1  o f  T h e  

E v i d e n c e  A c t  in  a b s e n c e  o f  th e  d o c u m e n t s  o n  pl e d g e .   It  is  

p e r t i n e n t  to  n o t e  th a t   in  p a r a  8 - A  o f  th e  pl a i n t ,  pl a i n t i f f  h a s  pl e a d e d  

th a t  d e f e n d a n t  N o s .  1  to  6  un a u t h o r i z e d l y  a n d  no m i n a l l y  pl e d g e d  

M K V D C  b o n d s  w o r t h  R s .  1 . 5  cr o r e s  wit h  d e f e n d a n t  N o .  7  b a n k .  

F r o m  th e  a b o v e  pl e a d i n g s ,  it  is  cl e a r  th a t  pl a i n t i f f  is  a d m i t t i n g  th e  

pl e d g e ,  bu t  cl a i m i n g  it  to  b e  no m i n a l .    In  vi e w  of  thi s  pl e a d i n g ,   it  is  

for  th e  pl a i n t i f f  to  pr o v e  th a t  th e  s a i d  pl e d g e  w a s  no m i n a l  a n d  

bur d e n  lie s  o n  th e  pl a i n t i f f  to  pr o v e  thi s  fa c t .    O n c e  th e  pl e d g e  is  

a d m i t t e d ,  n o  furt h e r  pr o o f  o f  it s  e x i s t e n c e  is  re q u i r e d .   A s  p e r  th e  

pr o v i s i o n s  o f  S e c t i o n  5 7  o f  T h e  E v i d e n c e  A c t ,   f a c t s  a d m i t t e d  n e e d  

n o t  b e  pr o v e d .    P W . 2  h a s  a l s o  a d m i t t e d  th a t  d e f e n d a n t  N o .  2  h a s  

pl e d g e d  M K V D C  b o n d s  wit h  d e f e n d a n t  N o .  7  b a n k  a n d  si n c e  th e  

tr a n s a c t i o n  w a s  b o n a - fid e  h e  did  n o t  m a k e  o f f i c i a l s  o f  pl a i n t i f f  b a n k  

a c c u s e d  in  th e  cri m i n a l  c a s e .    P l a i n t i f f  h a s  fa il e d  to  pr o v e  th a t  th e  

pl e d g e  w a s  n o m i n a l .   A s  s u c h ,  th e  a b o v e  c o n t e n t i o n  o f  th e  pl a i n t i f f  

a l s o  h a s  no  s u b s t a n c e .     

1 8 7 . P l a i n t i f f  h a s  a l s o  c o n t e n d e d  th a t  d e f e n d a n t  N o .  7  b a n k  

h a s  its e l f  s u b m i t t e d  th a t  pl a i n t i f f  b a n k  h a d  s o l d  s e c u r i t y  N o .  1  a n d  3  
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to  d e f e n d a n t  N o s .  1  a n d  2 .   A s  s u c h ,  th e  tra n s a c t i o n  d a t e d  

2 8/ 0 2/ 2 0 0 2  is  pr o v e d .    T h e  a b o v e  s u b m i s s i o n  o f  th e  pl a i n t i f f  h o l d s  

no  gr o u n d .    P l a i n t i f f' s  e v i d e n c e  o n  re c o r d  a n d  d o c u m e n t s  fil e d  by  it  

s h o w s  th a t  tr a n s a c t i o n  d a t e d  2 8/ 0 2/ 2 0 0 2  to  b e  b e t w e e n  pl a i n t i f f  

b a n k  a n d  d e f e n d a n t  N o .  3 .   D e f e n d a n t  N o .  7  b a n k  a b s o l u t e l y  h a s  

no  kn o w l e d g e  o f  s u i t  tra n s a c t i o n  a s  it  w a s  no t  in  pi c t u r e  a t  th e  tim e  

of  e n t e r i n g  int o  th e  s u i t  tr a n s a c t i o n  d a t e d  2 8/ 0 2/ 2 0 0 2 .   N e i t h e r  

d e f e n d a n t  N o .  7  is  a  p a r t y  to  th e  s a i d  tra n s a c t i o n .   D e f e n d a n t  N o .  7  

b a n k  h a s  n o  m e a n s  o f  kn o w i n g  th e  tra n s a c t i o n  a s  e n t e r e d  b e t w e e n  

pl a i n t i f f  a n d  ot h e r  d e f e n d a n t s .    U n d e r  s u c h  cir c u m s t a n c e s ,  if  th e  

d e f e n d a n t  N o .  7  s t a t e s  th a t  s e c o n d  tra n s a c t i o n  is  b e t w e e n  pl a i n t i f f  

a n d  d e f e n d a n t  N o s .  1  a n d  2 ,  it  will  h a v e  no  b e a r i n g  o n  th e  c a s e  a n d  

n e e d s  to   b e  ign o r e d .    

1 8 8 .   D e f e n d a n t  N o .  7  b a n k  h a s  s u b m i t t e d  th a t  a s  p e r  th e  

pr o v i s i o n  o f  S e c t i o n  1 7 1  a n d  1 7 6  o f  T h e  Ind i a n  C o n t r a c t  A c t ,  

d e f e n d a n t  N o .  7  b a n k  h a s  .pr e c e d e n t i a l  rig h t  o v e r  th e  M K V D C  

b o n d s  a n d  a c c r u e d  b e n e f i t s  a s  th e y  ar e  pl e d g e d  wit h  it.    In  s u p p o r t  

o f  thi s  c o n t e n t i o n  h e  h a s  reli e d  up o n  th e  c a s e  o f  C e n t r a l  B a n k  of  

Indi a  - V s -  Sirig u p p a  S u g a r s  an d  C h e m i c a l s  Lt d . ,  rep o rt e d  in  

AI R  20 0 7 ,  S . C . ,  28 0 4   a n d  St a n d a r d  C h a r t e r e d   B a n k  - V s -  

C u s t o d i a n ,  rep ort e d  in  AI R  20 0 0 ,  S . C . ,  14 8 8 .    th e  rati o  lai d  d o w n  

in  b o t h  th e  c a s e s  a b o v e ,  a r e  a p p l i c a b l e  in  th e  pr e s e n t  c a s e .  

1 8 9 . P l a i n t i f f  h a s  fail e d  to  pr o v e  th e  s u i t  tr a n s a c t i o n s  d a t e d  

1 5/ 0 1/ 2 0 0 2  a n d  2 8/ 0 2/ 2 0 0 2 .    It  furt h e r  fa il e d  to  pr o v e  th a t  

tra n s a c t i o n  d a t e d  2 8/ 0 2/ 2 0 0 2  w a s  wit h  d e f e n d a n t  N o s .  1  a n d  2 .  
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Tr a n s a c t i o n  d a t e d  2 8/ 0 2/ 2 0 0 2  a s  pl e a d e d  by  th e  pl a i n t i f f  it s e l f  

s h o w s  th a t  it  a u t h o r i z e d  s a l e  o f  s e c u r i t y  N o s .  1  a n d  3.   P W . 2  h a s  

a d m i t t e d  th a t  M K V D C  b o n d s  w e r e  pl e d g e d  by  d e f e n d a n t  N o .  2  wit h  

d e f e n d a n t  N o .  7 ,  w h i c h  w e r e  s e i z e d  by  hi m  fro m  d e f e n d a n t  N o .  7  

b a n k  al o n g  wit h  bl a n k  tr a n s f e r  for m s  a n d  re s o l u t i o n s  o f  pl a i n t i f f  

b a n k   s h o w i n g  a u t h o r i z a t i o n  to  s a l e  thi s  s e c u r i t y  N o .  3 .    

1 9 0 . F o r  a ll  th e  re a s o n s  a b o v e ,  I h o l d  th a t  pl a i n t i f f  b a n k  fail e d  

to  pr o v e  th a t  d e f e n d a n t  N o .  7  a b a t e d  d e f e n d a n t  N o s .  1  a n d  2  in  

m i s - a p p r o p r i a t i n g  G o v e r n m e n t  s e c u r i t y  N o s .  1  a n d  3.   I  furt h e r  h o l d  

th a t  pl a i n t i f f  b a n k  fa il e d  to  pr o v e  th e  pl e d g e  o f  M K V D C  b o n d s  w o r t h  

R s .  1 . 5  cr o r e s  by  d e f e n d a n t  N o .  1  in  fa v o u r  o f  d e f e n d a n t  N o .  7  b a n k  

is  n o t  bin d i n g  on  th e  pl a i n t i f f  b a n k .    I a l s o  ho l d  th a t  d e f e n d a n t  N o .  7  

h a s  lie n  o v e r  M K V D C  b o n d s  a n d  I  a n s w e r  is s u e  N o .  7 - A  a n d  1 9 - A  

in  n e g a t i v e  a n d  is s u e  N o .  1 9  in  a f f ir m a t i v e .       

1 9 1 . A S  T O  IS S U E  N O S .  17,  18  &  20.   :- T h e s e  is s u e s  

a ri s e  in  vi e w  of  a d d i n g  o f  d e f e n d a n t  N o s .  5 - a  a n d  5 - b.    N a n d k i s h o r  

S h a n k a r l a l  Tri v e d i  a n d  S u b o d h  C h a n d  D a y a l  B h a n d a r i  ,  w h o  ar e  

dir e c t o r s  o f  th e  d e f e n d a n t  N o .  5  c o m p a n y  w e r e  a d d e d  s u b s e q u e n t  

to  th e  filin g  o f  s u i t  by  a p p l i c a t i o n  E x h .  3 7 ,  w hi c h  w a s  a ll o w e d  by  

ord e r  d a t e d  2 9/ 0 7/ 2 0 0 4 .    N a m e s  o f  d e f e n d a n t  N o s .  5 - a  a n d  5 - b  

w e r e  in c o r p o r a t e d  in  th e  pl a i n t  on  1 9/ 0 8/ 2 0 0 4 .   A c c o r d i n g  to  th e  

pl a i n t i f f  it  w a s  fo u n d  in  th e  inv e s t i g a t i o n  by  th e  p o li c e  th a t  d e f e n d a n t  

N o s .  5 - a  a n d  5 - b  w e r e  dir e c t o r s  o f  th e  d e f e n d a n t  N o .  5   c o m p a n y  

a n d  th e y  ar e  a l s o  join t l y  a n d  s e v e r a l l y  re s p o n s i b l e  for  th e  s u i t  cl a i m .  

P l a i n t i f f  h a s  a l s o  all e g e d  c o l l u s i o n ,  c o n s p i r a c y ,  fr a u d ,  mi s -
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a p p r o p r i a t i o n ,  br e a c h  o f  tru s t  a g a i n s t  th e s e  d e f e n d a n t s .    It  is  al s o  

th e  c o n t e n t i o n  o f  pl a i n t i f f  th a t  in  th e  c a s e  o f  Vi n a y a c h a n d r a  

Tul s i d a s  M a d h a l a n i  - V s -  S t at e  of  M a h a r a s h t r a  &  oth er s ,  

rep ort e d  in  20 0 2  (S u p p . 2 ) ,  B o m .  C . R . ,  19 8  ,  H o n ' b l e  H i g h  C o u r t  

h a s  m a d e  c e r t a i n  o b s e r v a t i o n  in  re s p e c t  o f  th e s e  d e f e n d a n t s  o f  

w hi c h  rel e v a n t  p o r t i o n  is  cl a i m e d  to  h a v e  b e e n  re p r o d u c e d  a t  p a g e  

7 7  a n d  7 8  o f  n o t e s  o f  ar g u m e n t s  E x h .  3 9 8 .    

1 9 2 . D e f e n d a n t  N o s .  5 - a  a n d  5 - b  h a v e  rai s e d  gr o u n d  of  

limit a t i o n  a n d  h a s  s u b m i t t e d  th a t  s u i t  is  b a r r e d  by  limit a t i o n .    It  is  

th e i r  s u b m i s s i o n  th a t  a m e n d m e n t  a n d  a d d i t i o n  o f  p a r t i e s  d o e s  no t  

rel a t e s  b a c k  to  th e  filin g  o f  s u i t .    T h e y  h a v e  furt h e r  c o n t e n d e d  th a t  

on l y  b e c a u s e  th e y  w e r e  dir e c t o r s  o f  d e f e n d a n t  N o .  5  c o m p a n y ,  th e y  

c a n n o t  b e  m a d e  lia b l e  in  th e i r  p e r s o n a l  c a p a c i t y .    

1 9 3 . P e r u s a l  o f  pl a i n t  a n d  p a r t i c u l a r l y  p a r a  1 1 ,  w h i c h  is  in  

re s p e c t  o f  c a u s e  o f  a c t i o n  s h o w s  th a t  c a u s e  o f  a c t i o n  to  th e  s u i t  

ar o s e  o n  1 5/ 0 1/ 2 0 0 2  a n d  2 8/ 0 2/ 2 0 0 2 .    T h e s e  d e f e n d a n t s  w e r e  

join e d  s u b s e q u e n t  to  th e  filin g  o f  s u i t  vid e  a p p l i c a t i o n  file d  by  th e  

pl a i n t i f f  E x h .  3 7 ,  w hi c h  w a s  a ll o w e d  by  or d e r  d a t e d  2 9/ 0 7/ 2 0 0 4 .  

N a m e  of  th e s e  d e f e n d a n t s  w e r e  in c o r p o r a t e d  o n  1 9/ 0 8/ 2 0 0 4 .  

Ar ti c l e  1 3 ,  6 8  pr o v i d e s  for  limit a t i o n  o f  3  y e a r s .   A s  s u c h ,  th e  

limit a t i o n  w o u l d  c o m e  to  a n  e n d  1 5/ 0 1/ 2 0 0 5 .    T h e s e  d e f e n d a n t s  

h a v i n g  b e e n  join e d  o n  1 9/ 0 8/ 2 0 0 4 ,  th e  s u i t  is  wit hi n  limit a t i o n  a s  

a g a i n s t  th e m .    

1 9 4 . D e f e n d a n t  N o s .  5 - a  a n d  5 - b  h a v e  ta k e n  th e  gr o u n d  of  
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la c k  o f  juri s d i c t i o n  o f  thi s  C o u r t .    H o w e v e r ,  th e y  h a v e  no t  

s p e c i f i c a l l y  pl e a d e d  a s  to  h o w  or  un d e r  w hi c h  la w  thi s  C o u r t  la c k s  

territ o r i a l  or  inh e r e n t  juri s d i c t i o n .    N e i t h e r  th e s e  d e f e n d a n t s  h a v e  

le a d  a n y  e v i d e n c e  to  pr o v e  thi s  is s u e  o f  juri s d i c t i o n .   

1 9 5 . I  h a v e  a lr e a d y  h e l d  th a t  pl a i n t i f f  h a s  fa il e d  to  pr o v e  s u i t  

tr a n s a c t i o n s  a n d  th a t  fr a u d  to  h a v e  b e e n  pl a y e d  by  th e  d e f e n d a n t s .  

U n d e r  s u c h  cir c u m s t a n c e s ,  is s u e  N o .  1 8  d o e s  n o t  s u r v i v e .   If  th e  

s u i t  tra n s a c t i o n  w o u l d  h a v e  b e e n  pr o v e d  by  th e  pl a i n t i f f  th e n  o n l y  

th e  d e f e n d a n t  N o .  5 - a  a n d  d e f e n d a n t  N o .  5 - b  w o u l d  h a v e  b e e n  

re q u i r e d  to  pr o v e  thi s  is s u e  N o .  1 8 .   D e f e n d a n t  N o .  5 - b  n e e d  n o t  

a n d  c a n n o t  pr o v e  n e g a t i v e  a s s e r t i o n  a n d  th e  bur d e n  of  pr o v i n g  th e  

fr a u d  w o u l d  a l w a y s  b e y o n d  th e  pl a i n t i f f .   A s  s u c h ,  I  h o l d  th a t  thi s  

is s u e  h a s  b e c o m e  re d u n d a n t .    

1 9 6 . F o r  all  th e  re a s o n s  a b o v e ,  I  h o l d  th a t  s u i t  is  wit hi n  

limit a t i o n  a n d  wit hi n  th e  juri s d i c t i o n  o f  thi s  C o u r t  a n d  I  a c c o r d i n g l y  

a n s w e r  is s u e  N o s .  1 7  a n d  2 0  in  n e g a t i v e ,  a n d  is s u e  N o .  1 8  a s  

re d u n d a n t .    

1 9 7 . A S  T O  IS S U E  N O .  11  :-    

( A ) O b j e c t  o f  th e  S e c u r i t i e s  C o n t r a c t  ( R e g u l a t i o n )  A c t  

a n d  S e c u r i t i e s  a n d  E x c h a n g e  B o a r d  o f  Indi a  A c t  is  to  pr e v e n t  

un d e s i r a b l e  tr a n s a c t i o n  in  s e c u r i t y  by  re g u l a t i n g  th e  bu s i n e s s  o f  

d e a l i n g  th e r e i n  to  pr o t e c t  th e  int e r e s t  o f  th e  inv e s t o r s  in  s e c u r i t i e s  

a n d  to  pr o m o t e  a n d  re g u l a t e  s e c u r i t y  m a r k e t .    In  or d e r  to  a c h i e v e  

th e  a b o v e  o b j e c t  th e s e  A c t s  pr o v i d e s  for  a s  to  h o w  a n d  by  w h o m  

http://Spl.C.S/


                                                                 121                              Spl.C.S. No. 
165/2002.

a n d  in  w h a t  m a n n e r  tra n s a c t i o n s  o f  s a l e  a n d  pur c h a s e  in  s e c u r i t i e s  

ar e  to  b e  e x e c u t e d .    S C ( R )  A c t  furt h e r  pr o v i d e s  for  m e c h a n i s m  for  

s e t t l e m e n t  o f  cl a i m s   in  c a s e  o f  a n y  di s p u t e  in  th e  tr a n s a c t i o n  / 

c o n t r a c t  inv o l v i n g  s e c u r i t i e s .    U n d e r  s u c h  cir c u m s t a n c e s ,  th e  

pr o v i s i o n s  o f  th e s e  A c t s  n e e d s  to  b e  un d e r s t o o d  in  th e  c o n t e x t  o f  

th e  pr e s e n t  s u i t .    

1 9 8 . S e c t i o n  1 6  o f  th e  S C ( R )  A c t  pr o v i d e s  for  th e  p o w e r  o f  

C e n t r a l  G o v e r n m e n t  to  is s u e  n o t i f i c a t i o n  pr o v i d i n g  for  th e  m a n n e r  in  

w hi c h  th e  c o n t r a c t  o f  s a l e  a n d  pur c h a s e  o f  s e c u r i t y  is  to  b e  e n t e r e d  

int o .   S u b  S e c t i o n  (  2 )  o f  S e c t i o n  1 3  o f  th e  a b o v e  A c t  pr o v i d e s  th a t  

c o n t r a c t s  in  c o n t r a v e n t i o n  o f  th e  n o t i f i c a t i o n  to  b e  illeg al .

19 9 .  S e c t i o n  1 3  o f  th e  S C ( R )  A c t  pr o v i d e s  for  C e n t r a l  

G o v e r n m e n t  to  is s u e  n o t i f i c a t i o n  m a k i n g  c o n t r a c t s  e n t e r e d  int o  

ot h e r w i s e  th a n  b e t w e e n  th e  m e m b e r s  o f  th e  S t o c k  E x c h a n g e  to  b e  

ill e g a l .    S e c t i o n  1 4  pr o v i d e s  o f  th e  a b o v e  A c t  pr o v i d e s  th a t  a n y  

c o n t r a c t  e n t e r e d  in  n o t i f i e d  ar e a  un d e r  S e c t i o n  1 3  w hi c h  is  in  

c o n t r a v e n t i o n  o f  by e - la w  s p e c i f i e d  in  th a t  b e h a l f  un d e r  cl a u s e  ( a )  o f  

S u b  S e c t i o n  3  o f  S e c t i o n  9  s h a l l  b e  v o i d  in  re s p e c t  o f  ;-  

( a ) In  re s p e c t  o f  rig h t  o f  th e  m e m b e r  o f  S t o c k  E x c h a n g e ,  

(b ) In  re s p e c t  o f  rig h t  o f  a n y  ot h e r  p e r s o n ,  w h o  h a s  kn o w i n g  

p a r t i c i p a t e d  in  th e  tr a n s a c t i o n .   In  th e  tra n s a c t i o n  e n t a i l i n g  s u c h  

c o n t r a v e n t i o n .   

2 0 0 . M i n i s t r y  o f  F i n a n c e  i. e .  C e n t r a l  G o v e r n m e n t  is s u e d  

no t i f i c a t i o n  b e a r i n g  N o .  S . O . 1 8 3  ( E )  un d e r  S e c t i o n  2 9  A  o f  th e  
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S C ( R )  A c t  th e r e b y  d e l i g a t i n g  its  p o w e r  to  is s u e  n o t i f i c a t i o n s  un d e r  

S e c t i o n  1 6  o f  th e  S C ( R )  A c t  to  R B I  in  rel a t i o n  to  th e  c o n t r a c t s  in  

G o v e r n m e n t  s e c u r i t y ,  m o n e y  m a r k e t  s e c u r i t i e s ,  re a d y  for w a r d  

c o n t r a c t s  e t c .    S a i d  n o t i f i c a t i o n  is  re p r o d u c e  a s  un d e r  ;-

      MI N I S T R Y  O F  FI N A N C E

    (  D e p a r t m e n t  o f  E c o n o m i c  A f f a i r s  )

    N O T I F I C A T I O N

         N e w  D e l h i ,  th e  1 st  M a r c h  2 0 0 0

S . O .  1 8 3 ( E ) - - -   In  e x e r c i s e  o f  p o w e r s  c o n f e r r e d  by  S e c t i o n  

2 9 A  of  th e  S C ( R )  A c t ,  1 9 5 6  (4 2  o f  1 9 5 6 ) ,  th e  C e n t r a l  G o v e r n m e n t  

h e r e b y  a m e n d s  th e  n o t i f i c a t i o n  o f  th e  G o v e r n m e n t  o f  Indi a .   M i n i s t r y  

o f  Fi n a n c e  ( D e p a r t m e n t  o f  E c o n o m i c  A f f a i r s ) ,  nu m b e r  S . O .  5 7 3  ( E ) ,  

d a t e d  th e  3 0 th  J ul y  1 9 9 2 ,  a s  foll o w s  n a m e l y ;  - -

“ P r o v i d e d  th e  p o w e r s  e x e r c i s a b l e  by  th e  C e n t r a l  G o v e r n m e n t  

un d e r  th e  s a i d  s e c t i o n  1 6  o f  th e  s a i d  A c t ,  in  rel a t i o n  to  a n y  c o n t r a c t s  

in  G o v e r n m e n t  s e c u r i t i e s ,  m o n e y  m a r k e t  s e c u r i t i e s ,  g o l d  rel a t e d  

s e c u r i t i e s  a n d  in  s e c u r i t i e s  d e r i v e d  fro m  th e s e  s e c u r i t i e s  a n d  in  

rel a t i o n  to  re a d y  for w a r d  c o n t r a c t s  in  b o n d s ,  d e b e n t u r e s ,  d e b e n t u r e  

s t o c k ,  s e c u t i r i s e d  d e b t  a n d  ot h e r  d e b t  s e c u r i t i e s  s h a l l  a l s o  b e  

e x e r c i s a b l e  by  th e  R B I  c o n s t i t u t e d  un d e r  s e c t i o n  3  o f  th e  R e s e r v e  

B a n k  of  Indi a  A c t ,  1 9 3 4  (2  o f  th e  1 9 3 4 ) :

P r o v i d e d  furt h e r  th a t  s u c h  c o n t r a c t s  e n t e r e d  int o  on  th e  

re c o g n i z e d  s t o c k  e x c h a n g e s  s h a l l  b e  e n t e r e d  int o  in  a c c o r d a n c e  

wit h  ;-

( a ) th e  rul e s  or  re g u l a t i o n s  or  th e  by e - la w s  m a d e  un d e r  th e  

S e c u r i t i e s  C o n t r a c t s  ( R e g u l a t i o n )  A c t ,  1 9 5 6  (4 2  o f  1 9 5 6 )  or  th e  

S e c u r i t i e s  a n d  E x c h a n g e  B o a r d  o f  Ind i a  A c t ,  1 9 9 2  (1 5  o f  1 9 9 2 )  or  
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th e  dir e c t i o n s  is s u e d  by  th e  S e c u r i t i e s  a n d  E x c h a n g e  B o a r d  o f  Ind i a  

un d e r  th e  s a i d  A c t s ;  

(b ) th e  rul e s  m a d e  or  gu i d e l i n e s  or  dir e c t i o n s  is s u e d  un d e r  

th e  R e s e r v e  B a n k  of  Ind i a  A c t ,  1 9 3 4 ( 2  o f  1 9 3 4 )  or  th e  B a n k i n g  

R e g u l a t i o n  A c t ,  1 9 4 9  (1 0  o f  1 9 4 9 )  or  th e  F o r e i g n  E x c h a n g e  

R e g u l a t i o n  A c t ,  1 9 7 3  (4 6  o f  1 9 7 3 )  by  th e  R e s e r v e  B a n k  of  Ind i a ;

© th e  pr o v i s i o n s  c o n t a i n e d  in  th e  no t i f i c a t i o n  is s u e d  by  th e  

R e s e r v e  B a n k  of  Ind i a  un d e r  th e  S e c u r i t i e s  C o n t r a c t s  ( R e g u l a t i o n )  

A c t ,  1 9 5 6  (4 2  o f  1 9 5 6 ) ” .

C o p y  o f  th e  a b o v e  no t i f i c a t i o n  is  fil e d  a t  E x h .  4 7 9 .

2 0 1 . S E B I  un d e r  th e  p o w e r s  d e l i g a t e d  to  it  by  th e  C e n t r a l  

G o v e r n m e n t  in  vi e w  of  th e  a b o v e  n o t i f i c a t i o n  is s u e d  furt h e r  

n o t i f i c a t i o n  b e a r i n g  N o .  1 8 3  ( E )  un d e r  S e c t i o n  1 6  d a t e d  0 1/ 0 3/ 2 0 0 0 ,  

w hi c h  is  re p r o d u c e  a s  un d e r  ;-

N o ti fi c a ti o n  un d e r  S e c t i o n  16( 1 )  by  S E B I  :-

“  S E B I  in  e x e r c i s e  o f  th e  p o w e r s  c o n f e r r e d  un d e r  s e c t i o n  

1 6 ( 1 )  re a d  wit h  th e  G o v e r n m e n t  o f  Indi a  no t i f i c a t i o n  N o .  S . O .  

5 7 3 ( E )  da t e d  3 0 th  J u l y  1 9 9 2  an d  S . O .  1 8 3  ( E )  da t e d  1 st  M a r c h  2 0 0 0  

is s u e d  n o t i f i c a t i o n  N o .  1 8 3  ( E )  da t e d  1 st  M a r c h  2 0 0 0  d e c l a r i n g  tha t  

n o  p e r s o n   s h a l l  e n t e r  int o  an y  c o n t r a c t s  for  s a l e  or  pur c h a s e  o f  

s e c u r i t i e s  ot h e r w i s e  tha t  s p o t  d e l i v e r y  c o n t r a c t s  for  c a s h  or  ha n d  

d e l i v e r y  or  s p e c i a l  d e l i v e r y  or  c o n t r a c t s  in  d e r i v a t i v e s  a s  is  

p e r m i s s i b l e  in  th e  s a i d  A c t  or  th e  S e c r u r i t i e s  an d  E x c h a n g e  B o a r d  

o f  Ind i a  A c t ,  1 9 9 2  an d  th e  rul e s  an d  re g u l a t i o n s  m a d e  un d e r  s u c h  

A c t s  an d  th e  rul e s ,  re g u l a t i o n s  an d  by e - law s  o f  th e  re c o g n i z e d  

s t o c k  e x c h a n g e .   It  w a s  furt h e r  s p e c i f i e d  tha t  th e  c o n t r a c t s  for  

pur c h a s e  or  s a l e  o f  G o v e r n m e n t  s e c u r i t i e s ,  m o n e y  m a r k e t  
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s e c u r i t i e s ,  g o l d  rel a t e d  s e c u r i t i e s ,  re a d y  for w a r d  c o n t r a c t s ,  d e b t  

s e c u r i t i e s  to  b e  e n t e r e d  int o  th e  re c o g n i z e d  s t o c k  e x c h a n g e  s h a l l  

b e  e n t e r e d  in  a c c o r d a n c e  with  th e  rul e s  or  th e  re g u l a t i o n s  or  th e  

by e - law s  m a d e  un d e r  th e  S C ( R )  A c t  or  th e  S E B I  A c t  or  th e  

dir e c t i o n s  is s u e d  by  S E B I  an d  th e  rul e s  m a d e  un d e r  th e  R B I  A c t .  

B a n k i n g  R e g u l a t i o n  A c t  an d  th e  F E R  A c t  b y  R B I .”

T h e  a b o v e  no t i f i c a t i o n  is  fil e d  a t  E x h .  4 8 0 .

2 0 2 . T h e  a b o v e  no t i f i c a t i o n  pr o v i d e s  th a t  th e  c o n t r a c t s  in  

G o v e r n m e n t  s e c u r i t i e s  or  re a d y  for w a r d  c o n t r a c t s  ar e  to  b e  e n t e r e d  

int o  thr o u g h  re c o g n i z e d  S t o c k  E x c h a n g e  in  a c c o r d a n c e  wit h  th e  

rul e s  a n d  re g u l a t i o n s ,  or  by e - la w s  o f  s t o c k  e x c h a n g e  m a d e  un d e r  

S C ( R )  A c t  or  S E B I  A c t  or  th e  dir e c t i o n s  is s u e d  by  R B I  a n d  th e  rul e s  

m a d e  un d e r  R B I  A c t ,  B a n k i n g  R e g u l a t i o n s  A c t  a n d  F E R  A c t  by  R B I  

2 0 3 . R B I  is s u e d  cir c u l a r  b e a r i n g  N o .  I D M C  N o .  

P D R S . 3 3 4 6 / 1 0 . 0 2 . 0 1 / 9 9 - 2 0 0 0 .

“In  ter m s  o f  N o t i f i c a t i o n  N o .  S . O .  2 5 6 1  d a t e d  2 7 th  J u n e  1 9 6 9  

is s u e d  by  G o v e r n m e n t  o f  Indi a  un d e r  S e c t i o n  1 6  o f  th e  S e c u r i t i e s  

C o n t r a c t s  ( R e g u l a t i o n )  A c t ,  1 9 5 6  a ll  for w a r d  c o n t r a c t s  in  s e c u r i t i e s  

h a d  b e e n  b a n n e d  e x c e p t i n g  re a d y  for w a r d  tra n s a c t i o n s  s p e c i f i c a l l y  

e x e m p t e d  by  th e  G o v e r n m e n t .    G o v e r n m e n t  o f  Indi a  h a s  no w  

re s c i n d e d  th e  1 9 6 9  n o t i f i c a t i o n  a n d  d e l e g a t e d  p o w e r s  to  R B I  un d e r  

S e c t i o n  1 6  o f  th e  S C ( R )  A c t  for  re g u l a t i n g  c o n t r a c t s  in  G o v e r n m e n t  

s e c u r i t i e s ,  m o n e y  m a r k e t  s e c u r i t i e s ,  g o l d  rel a t e d  s e c u r i t i e s  a n d  

d e r i v a t i v e s  b a s e d  o n  th e s e  s e c u r i t i e s .   T h e  c o p i e s  o f  n o t i f i c a t i o n s  

is s u e d  by  G o v e r n m e n t  o f  Indi a ,  R B I ,  a n d  S e c u r i t i e s  a n d  E x c h a n g e  
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B o a r d  o f  Indi a  in  thi s  c o n n e c t i o n  ar e  e n c l o s e d  for  yo u r  inf o r m a t i o n .

2 0 4 . In  ter m s  o f  th e  s e c o n d  pr o v i s o  to  th e  n o t i f i c a t i o n  o f  th e  

R B I  re f e r r e d  to  a b o v e ,  re a d y  for w a r d  c o n t r a c t s  a s  d e s c r i b e d  in  th e  

pr o v i s o  (in c l u d i n g  R e v e r s e  R e a d y  F o r w a r d  c o n t r a c t s ) ,  m a y  b e  

e n t e r e d  int o  in  a c c o r d a n c e  wit h  th e  ter m s  a n d  c o n d i t i o n s  a n d  

a m o n g  th e  p a r t i c i p a n t s  a s  s p e c i f i e d  h e r e  un d e r  ;-

( a ) re a d y  for w a r d  c o n t r a c t s  a r e  un d e r t a k e n  on l y  in  Tr e a s u r y  

B i ll s  a n d  d a t e d  s e c u r i t i e s  o f  a ll  m a t u r i t i e s  is s u e d  by  th e  G o v e r n m e n t  

o f  Indi a  a n d  S t a t e  G o v e r n m e n t s .

(b ) re a d y  for w a r d  c o n t r a c t s  in  th e  s e c u r i t i e s  s p e c i f i e d  a t  ( a )  

a b o v e  m a y  b e  e n t e r e d  int o  by  a  b a n k i n g  c o m p a n y ,  a  c o - o p e r a t i v e  

b a n k  or  a n y  p e r s o n  m a i n t a i n i n g  a  S u b s i d i a r y  G e n e r a l  L e d g e r  

A c c o u n t  a n d  a  C u r r e n t  A c c o u n t  wit h  R B I  M u m b a i ,  o n l y  a m o n g  

th e m s e l v e s .   T h e  li st  o f  n o n - b a n k  e n t i t i e s  cu r r e n t l y  h a v i n g  S G L  a n d  

C u r r e n t  A c c o u n t  wit h  R B I ,  M u m b a i  o f f i c e  is  e n c l o s e d  in  A n n e x u r e - I

© s u c h  re a d y  for w a r d  c o n t r a c t s  s h a l l  b e  s e t t l e d  thr o u g h  

th e  S u b s i d i a r y  G e n e r a l  L e d g e r  A c c o u n t s  o f  th e  p a r t i c i p a n t s  wit h  R B I  

a t  M u m b a i ,  o n l y  a n d

(d) no  s a l e  tra n s a c t i o n  s h o u l d  b e  pu t  thr o u g h  wit h o u t  

a c t u a l l y  h o l d i n g  th e  s e c u r i t i e s  in  th e  p o r t f o l i o .

C o p y  o f  thi s  cir c u l a r  is  fil e d  a t  E x h .  4 8 1 .

2 0 5 . R B I  al s o  is s u e d  cir c u l a r  N o .  2 5 2  d a t e d  3 0/ 1 2/ 2 0 0 0 ,  

w hi c h  is  fil e d  a l o n g  wit h  c h a r g e - s h e e t  E x h .  2 0 2  a n d  re c o v e r e d  fro m  

th e  cu s t o d y  o f  pl a i n t i f f  b a n k ,  it  is  a t  E x h .  4 7 8 .   It  is  re p r o d u c e d  a s  

un d e r ; -
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P l a n  . P C B  C i r/ 2 2/ 0 9 . 2 9 . 0 0 / 2 0 0 0 - 2 0 0 1 .                     3 0  D e c .  2 0 0 0 .

“Pl e a s e  re f e r  to  ou t  cir c u l a r  U B D N o .  

P l a n . P C B . 3 2 / 0 9 . 2 9 . 0 0 / 9 4 - 9 5  d a t e d  2 4  N o v e m b e r ,  1 9 9 4  a n d  

U B D . N o . P l a n  P C B . C i r . 1 9 / 0 9 . 2 9 . 0 0 / 9 7 - 9 8  d a t e d  1 0  N o v e m b e r  1 9 9 7  

in  ter m s  o f  w hi c h  b a n k  ar e  p e r m i t t e d  to  un d e r t a k e  tra n s a c t i o n s  in  

s e c u r i t i e s  a m o n g  th e m s e l v e s  or  wit h  n o n - b a n k  cli e n t s  thr o u g h  

m e m b e r s  o f  th e  N a t i o n a l  S t o c k  E x c h a n g e  a n d  O T C  E x c h a n g e  o f  

Indi a  re s p e c t i v e l y .   It  h a s  si n c e  b e e n  d e c i d e d  to  p e r m i t  b a n k s  to  

un d e r t a k e  tr a n s a c t i o n s  in  s e c u r i t i e s  a m o n g  th e m s e l v e s  or  wit h  n o n -

b a n k  cli e n t s  thr o u g h  th e  m e m b e r s  o f  S t o c k  E x c h a n g e  ,  M u m b a i  

( B S C )  in  a d d i t i o n  to  th e  N a t i o n a l  S t o c k  E x c h a n g e  a n d  O T C  

E x c h a n g e  o f  Indi a .   In  c a s e  a n y  tra n s a c t i o n s  in  s e c u r i t i e s  ar e  n o t  

un d e r t a k e n  o n  N S E ,  O T C  E x c h a n g e  o f  Ind i a  or  th e  S t o c k  

E x c h a n g e ,   M u m b a i  ( B S E )  th e  s a m e  s h o u l d  b e  un d e r t a k e n  by  

b a n k s  dir e c t l y  wit h o u t  th e  u s e  o f  br o k e r s .

B a n k  s h o u l d  e n s u r e  th a t  all  in s t r u c t i o n s  c o n t a i n e d  in  th e  

a b o v e  cir c u l a r s  a s  re g a r d s  e n g a g e m e n t  o f  br o k e r s  for  inv e s t m e n t  

tr a n s a c t i o n s  a r e  s tri c t l y  a d h e r e d  to  w h il e  un d e r t a k i n g  tr a n s a c t i o n s  in  

s e c u r i t i e s  a m o n g  th e m s e l v e s  or  wit h  n o n - b a n k  cli e n t s  thr o u g h  th e  

m e m b e r s  o f  S t o c k  E x c h a n g e ,  M u m b a i .   It  m a y  b e  no t e d  th a t  a n y  

vi o l a t i o n  or  cir c u m v e n t i o n  o f  th e  in s t r u c t i o n s  will  invit e  p e n a l  a c t i o n  

a g a i n s t  b a n k s  w h i c h  c o u l d  in c l u d e  rai s i n g  o f  re s e r v e  rquir e m e n t s ,  

wit h d r a w a l  o f  re fi n a n c e  fro m  th e  R e s e r v e  B a n k  of  Indi a  a n d  d e n i a l  

o f  a c c e s s  to  m o n e y  m a r k e t  a s  a l s o  s u c h  ot h e r  p e n a l t y  un d e r  th e  

pr o v i s i o n s  o f  th e  B a n k i n g  R e g u l a t i o n  A c t ,  1 9 4 9  ( A A C S ) ,  a s  th e  
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R e s e r v e  B a n k  m a y  d e e m  fit.”

2 0 6 .  N o t i f i c a t i o n  at  E x h s .  4 7 9 ,  4 8 0  a n d   cir c u l a r  is s u e d  by  

R B I  E x h .  4 8 1  cit e d  a b o v e ,   ar e  s t a t u t o r y  no t i f i c a t i o n s  a n d  cir c u l a r s  

h a v i n g  for c e  o f  la w  b e i n g  is s u e d  un d e r  S e c t i o n  1 6  o f  S C ( R )  A c t  a n d  

S E B I  A c t .   N o n e  o f  th e  p a r t i e s  h a v e  fil e d  c o p i e s  o f  th e s e  

no t i f i c a t i o n s  o n  re c o r d .    T h e s e  no t i f i c a t i o n s  a n d  cir c u l a r s  a r e  

n e c e s s a r y  in  or d e r  to  d e c i d e  th e  s u i t  tra n s a c t i o n s  si n c e  th e y  ar e  

c o n c e r n e d  wit h  tra n s a c t i o n s  in  G o v e r n m e n t  S e c u r i t i e s  a n d  re a d y  

for w a r d  c o n t r a c t s  in  G o v e r n m e n t  s e c u r i t i e s .    U n d e r  s u c h  

cir c u m s t a n c e s ,  thi s  C o u r t  o b t a i n e d  c o p i e s  o f  th e  a b o v e  cit e d  

no t i f i c a t i o n s  a n d  cir c u l a r s  thr o u g h  int e r n e t  fro m  th e  o f f i c i a l  w e b s i t e  

o f  R B I  a n d  S E B I .    S e c t i o n  7 8  o f  th e  E v i d e n c e  A c t  pr o v i d e s  th a t  

A c t s ,  ord e r s  or  n o t i f i c a t i o n s  o f  C e n t r a l  G o v e r n m e n t ,  S t a t e  

G o v e r n m e n t  or  a n y  D e p a r t m e n t  o f  C e n t r a l  or  S t a t e  G o v e r n m e n t  

m a y  b e  pr o v e d  by  th e  c e r t i f i e d  c o p i e s  or  by  d o c u m e n t s  pur p o r t i n g  to  

b e  prin t e d  by  or d e r  o f  s u c h  G o v e r n m e n t .    S i n c e  th e s e  n o t i f i c a t i o n s  

a n d  cir c u l a r s  ar e  o b t a i n e d  fro m  th e  o f f i c i a l  w e b s i t e  o f  S E B I  a n d  R B I  

by  th e  C o u r t ,   th e y  c a n  b e  re a d  in  e v i d e n c e .   N o   C o u r t  will  a ll o w  

a n y  ille g a l i t y  to  b e  c o m m i t t e d  or  p a s s  a  d e c r e e  w hi c h  is  b a s e d  o n  in  

c o n t r a v e n t i o n  o f  a n y  la w  on l y  b e c a u s e  th e  p a r t i e s  to  th e  s u i t  h a v e  

no t  pl a c e d  th e  c o r r e c t  a n d  pr e s e n t  p o s i t i o n  o f  la w  or  th e  s t a t u t o r y  

no t i f i c a t i o n s  a n d  cir c u l a r s  b e f o r e  th e  C o u r t .    In  th e  c a s e  o f  Lily  

Th o m a s  - V s -  U n i o n  of  India ,  rep o rt e d  in  AI R  20 0 0 ,  S . C . ,  16 5 0 .  

H o n ' b l e  S u p r e m e  C o u r t  h a s  h e l d  a s  un d e r  ;

“  It  c a n n o t  b e  d e n i e d  th a t  Ju s t i c e  is  a  virtu e  w hi c h  tra n s c e n d s  

all  b a r r i e r s  a n d  th e  rul e s  or  pr o c e d u r e  or  te c h n i c a l i t i e s  o f  la w  c a n n o t  
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s t a n d  in  th e  w a y  o f  A d m i n i s t r a t i o n  o f  J u s t i c e .   L a w  h a s  to  b e n d  

b e f o r e  ju s t i c e .”   

U n d e r  s u c h  cir c u m s t a n c e s ,  thi s  C o u r t  h a s  pl a c e d  n o t i f i c a t i o n s  a n d  

cir c u l a r s  fil e d  a t  E x h s .  4 7 9 ,  4 8 0 ,  a n d  4 8 1  o n  re c o r d .    

2 0 7 . O n  p e r u s a l  o f  th e  a b o v e  n o t i f i c a t i o n s  a n d  cir c u l a r s ,  it  

c a n  b e  s e e n  th a t  pl a i n t i f f  b a n k  h a s  c o m m i t t e d  foll o w i n g  ille g a l i t i e s  

w h il e  e n t e r i n g  int o  s u i t  c o n t r a c t s  / tr a n s a c t i o n s  d a t e d  1 5/ 0 1/ 2 0 0 2  

a n d  2 8/ 0 2/ 2 0 0 2 .    

(1 ) P l a i n t i f f  b a n k  did  n o t  e n t e r  int o  th e  s u i t  c o n t r a c t s  thr o u g h  

re c o g n i z e d  S t o c k  E x c h a n g e  a n d  th e r e b y  c o n t r a v e n e  th e  m a n d a t o r y  

dir e c t i o n s  is s u e d  by  S E B I  by  n o t i f i c a t i o n  fil e d  a t  E x h .  4 8 0  un d e r  

S e c t i o n  1 6  S C ( R )  A c t .   S e c t i o n  1 6  (2 )  o f  S C ( R )  A c t  pr o v i d e s  th a t  

c o n t r a c t s  in  c o n t r a v e n t i o n  o f  n o t i f i c a t i o n  s h a l l  b e  ill e g a l .

(2 ) P l a i n t i f f  b a n k  did  no t  e n t e r  int o  th e  s u i t  c o n t r a c t s  d a t e d  

1 5/ 0 1/ 2 0 0 2  a n d  2 8/ 0 2/ 2 0 0 2  thr o u g h  S G L  A c c o u n t s ,  a s  pr o v i d e d  by  

th e  cir c u l a r  fil e d  a t  E x h .  4 8 1  a b o v e ,  w hi c h  is  is s u e d  un d e r  S e c t i o n  

1 6  o f  S C ( R )  A c t .   T h u s ,  in  vi e w  of  S e c t i o n  1 6  (2 )  o f  S C ( R )  A c t ,  s u i t  

tr a n s a c t i o n  is  ill e g a l .    

(3 ) P l a i n t i f f  b a n k  e n t e r e d  int o  b o t h  th e  s u i t  tra n s a c t i o n s  

thr o u g h  br o k e r s ,  th o u g h  th e  tra n s a c t i o n  w a s  n o t  tr a d e d  thr o u g h  

re c o g n i z e d  S t o c k  E x c h a n g e ,  w hi c h  is  in  c o n t r a v e n t i o n  o f  cir c u l a r  

is s u e d  by  R B I  fil e d  a t  E x h .  4 7 8 .    A s  p e r  th e  a b o v e  n o t i f i c a t i o n  at  

E x h .  4 7 9  th e  dir e c t i o n s  is s u e d  by  R B I  vid e  thi s  cir c u l a r  E x h .  4 7 8  ar e  

m a n d a t o r y  a s  is s u e d  un d e r  S e c t i o n  1 6  o f  S C ( R )  A c t  a n d  is  thu s ,  

ille g a l  a s  pr o v i d e d  un d e r  S e c t i o n  1 6  (2 )  o f  th e  s a i d  A c t .

(4 ) R B I  is s u e d  cir c u l a r  d a t e d  1 5/ 0 9/ 1 9 9 2 ,  c o p y  o f  w h i c h  is  
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fil e d  on  re c o r d  a t  E x h .  3 3 3 ,  w h i c h  pr o v i d e s  th a t  th e  rol e  o f  th e  

br o k e r  s h o u l d  b e  re s t r i c t e d  to  th a t  o f  brin g i n g  th e  tw o  p a r t i e s  to  th e  

d e a l  to g e t h e r .    In  th e  s u i t  tra n s a c t i o n  pl e a d i n g s  o f  th e  pl a i n t i f f  b a n k  

re v e a l s  th a t  it  d e l i v e r e d  th e  s e c u r i t i e s  to  th e  br o k e r  a n d  m a d e  

p a y m e n t  o f  th e  s e c u r i t i e s  to  b e  pur c h a s e d  to  th e  br o k e r s  w h i c h  is  in  

c o n t r a v e n t i o n  o f  th e  s a i d  cir c u l a r .   T h u s ,  pl a i n t i f f  b a n k  c o m m i t t e d  

ille g a l i t y .

(5 ) P l a i n t i f f  b a n k  di d  no t  e n t e r  int o  th e  s u i t  tra n s a c t i o n  

thro u g h  th e  S G L  A c c o u n t  m a i n t a i n e d  by  R B I  a n d  h a s  thu s ,  

c o n t r a v e n e d  cir c u l a r  d a t e d  7 th  M a r c h  2 0 0 0  E x h .  4 8 1  a n d  cir c u l a r  

d a t e d  1 9/ 0 4/ 2 0 0 1  E x h .  2 2 7  fil e d  o n  re c o r d  is s u e d  by  R B I .    

2 0 8 .  In  th e  c a s e  o f   B. O . I .  Fi n a n c e  Lt d .  - V s -  Th e  

C u s t o d i a n ,  rep ort e d  in  AI R  19 9 7 ,  S . C . ,  19 5 2 .    T h e  H o n ' b l e  

S u p r e m e  C o u r t  h a d  o n  o c c a s i o n  to  d e c i d e  a  c a s e  inv o l v i n g  re a d y  

for w a r d  c o n t r a c t .  T h e  c a s e  o f  S E C  - V s -  D r y s d a l e  s e c u r i t i e s  o f  th e  

U S  C o u r t  o f  a p p e a l  w a s  re f e r r e d  w h e r e i n  re v e r s e  pr o c e s s  c o n t r a c t  

w a s  in  qu e s t i o n .   T h e  re v e r s e  pr o c e s s  c o n t r a c t  is  a  c o n t r a c t  w h e r e  

br o k e r  e n t e r s  int o  s a l e  a n d  re p u r c h a s e  a g r e e m e n t  th e s e  

a g r e e m e n t s  ar e  s tr u c t u r e d  a s  s a l e  o f  s e c u r i t i e s  by  th e  br o k e r  

s u b j e c t  to  a n  a g r e e m e n t  to  re p u r c h a s e  th e m  fro m  th e  ot h e r  p a r t y  a t  

a  fix e d  pri c e  a t  a  lat e r  d a t e .   T h e  br o k e r  al s o  e n t e r e d  int o  re v e r s e  

s a l e  a n d  pur c h a s e  a g r e e m e n t  w h e r e b y  h e  pur c h a s e d  G o v e r n m e n t  

s e c u r i t i e s  s u b j e c t  to  a n  a g r e e m e n t  to  re s a l e  to  th e  ot h e r  p a r t y  a t  a  

fix e d  pri c e  a t  a  lat e r  d a t e .   T h e  s u i t  tra n s a c t i o n s  d a t e d  1 5/ 0 1/ 2 0 0 2  

a n d  2 8/ 0 2/ 2 0 0 2  ar e  si m i l a r  tr a n s a c t i o n s .   
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2 0 9 .  In  th e  a b o v e  cit e d  c a s e  o f  B O I  F i n a n c e  Lt d .  - V s -  T h e  

C u s t o d i a n ,  H o n ' b l e  S u p r e m e  C o u r t  h a s  a l s o  h e l d  th a t  cir c u l a r  

is s u e d  by  R B I  un d e r  S e c t i o n  1 3 ( 1 )  o f  B a n k i n g  R e g u l a t i o n s  A c t  a r e  

bin d i n g .   M o r e o v e r ,  th e  a b o v e  n o t i f i c a t i o n s  a n d  cir c u l a r s  b e i n g  

is s u e d  un d e r  th e  pr o v i s i o n s  o f  S e c t i o n  1 6  o f  S C ( R )  A c t  a r e  s t a t u t o r y  

n o t i f i c a t i o n s  a n d  cir c u l a r s .    T h e  s u i t  tr a n s a c t i o n s  b e i n g  in  

c o n t r a v e n t i o n  o f  n o t i f i c a t i o n  a n d  cir c u l a r s  is s u e d  un d e r   S e c t i o n  1 6  

ar e  ill e g a l .    

T h o u g h  pl a i n t i f f  b a n k  h a s  its e l f  pl e a d e d  th a t  dir e c t i o n s  o f  

R e s e r v e  B a n k  of  I n d i a    a r e  bin d i n g  on  it,   it  e n t e r e d  int o  s u i t  

tr a n s a c t i o n s  in  c o n t r a v e n t i o n  o f  cir c u l a r s  fil e d  a t  E x h s .  4 8 1  a n d  2 2 7 .  

2 1 0 . In  th e  a b o v e  re f e r r e d  c a s e  o f  B a n k  of  India  - V s -  Th e  

C u s t o d i a n ,  H o n ' b l e  S u p r e m e  C o u r t  h a s  h e l d  th a t  ill e g a l  c o n t r a c t s  

c a n n o t  b e  e n f o r c e d  in  la w  or  e q u i t y .    T h u s , t h e  s u i t  tra n s a c t i o n s  

d a t e d  1 5/ 0 1/ 2 0 0 2  a n d  2 8/ 0 2/ 2 0 0 2  ar e  ille g a l  wit h i n  th e  m e a n i n g  o f  

S e c t i o n  2 3  o f  th e  C o n t r a c t  A c t .    

2 1 1 . U n d e r  th e  pr o v i s i o n s  o f  B a n k i n g  R e g u l a t i o n s  A c t  a n d  

S E B I  A c t  R B I  a n d  S E B I  is s u e d  dir e c t i o n s  to  th e  U r b a n  C o - o p .  B a n k  

a n d  ot h e r  b a n k s  in  or d e r  to  pr e v e n t  th e  b a n k s  falli n g  pr e y  to  th e  

fr a u d u l e n t  tra n s a c t i o n s  in  or d e r  to  s e c u r e  th e  pu b l i c  fun d s  e n t r u s t e d  

wit h  th e  b a n k .   T h e s e  dir e c t i o n s  a r e  m a d e  in  th e  pu b l i c  int e r e s t .  

A n y  c o n t r a v e n t i o n  o f  s u c h  dir e c t i o n s  w o u l d  b e  o p p o s e d  to  th e  pu b l i c  

p o li c y ,  re n d e r i n g  th e  c o n t r a c t  ill e g a l  un d e r  S e c t i o n  2 3  o f  T h e  

C o n t r a c t  A c t .    
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2 1 2 . It  is   c o n t e n t i o n  o f  pl a i n t i f f  b a n k  th a t  if  s u i t  is  n o t  

d e c r e e d ,  lo s s  will  c a u s e d  to  th e  pu b l i c  m o n e y ,  w hi c h  th e y  h a v e  

d e p o s i t e d  with  th e  pl a i n t i f f  b a n k .   It  is  p e r t i n e n t  to  n o t e  th a t  J o i n t  

R e g i s t r a r  C o - o p e r a t i v e  dir e c t e d  e n q u i r y  un d e r  S e c t i o n  8 8  o f  M . C . S .  

A c t .   In  th e  s a i d  e n q u i r y ,  A w a r d  d a t e d  0 5/ 0 2/ 2 0 0 3  c a m e  to  b e  

p a s s e d ,  c o p y  o f  w hi c h  is  fil e d  a t  E x h .  2 5 0  o n  re c o r d .    A s  p e r  thi s  

A w a r d  th e  E n q u i r y  O f f i c e r  h e l d  th e  dir e c t o r s  lia b l e  for  th e  lo s s  

c a u s e d  to  th e  pl a i n t i f f  b a n k  a n d  dir e c t e d  th e  dir e c t o r  o f  th e  pl a i n t i f f  

b a n k  to  c o m p e n s a t e ,  th e  pl a i n t i f f  b a n k  by  p a y i n g  R s .  

1 1 , 5 6 , 4 0 , 4 6 2 . 7 0  p s .   E a c h  dir e c t o r  w a s  m a d e  lia b l e  to  p a y  R s .  

8 5 , 6 6 , 8 8 1 / -  .   T h e  A w a r d  un d e r  S e c t i o n  8 8  is  h a v i n g  for c e  o f  a  

d e c r e e  a n d  c a n  b e  e x e c u t e d  thro u g h  C i v i l  C o u r t .   P l a i n t i f f  b a n k  h a s  

fil e d  e x e c u t i o n  pr o c e e d i n g s  a g a i n s t  th e  s a i d  dir e c t o r s  to  re c o v e r  th e  

c o m p e n s a t i o n  a m o u n t .  C e r t i f i e d  c o p i e s  o f  th e  e x e c u t i o n  

pr o c e e d i n g s  ar e  fil e d  on  re c o r d  vid e  list  o f  d o c u m e n t s  E x h .  4 4 7 .  

A l l  th e  1 0  e x e c u t i o n s  fil e d  by  th e  pl a i n t i f f  b a n k  a g a i n s t  its  dir e c t o r s  

w e r e  di s m i s s e d  for  w a n t  o f  s t e p s  by  th e  pl a i n t i f f  b a n k ,  w hi c h  th e y  

di d  n o t  t a k e  si n c e  filin g  o f  th e  e x e c u t i o n  a p p l i c a t i o n s  in  y e a r  2 0 0 3 .  

Li s t  o f  im m o v a b l e  pr o p e r t y  fil e d  in  R . D . N o .  1 9 8/ 0 3   c e r t i f i e d  c o p y  o f  

w hi c h  is  fil e d  a t  E x h .  4 7 4  s h o w s  th a t  dir e c t o r  V a s a n t r a o  P a n d u r a n g j i  

S a u r k a r  o w n s  7  im m o v a b l e  pr o p e r t i e s .   S i m i l a r l y  in  R . D . N o .  1 9 9/ 0 3  

list  o f  pr o p e r t y  o f  dir e c t o r  B h o j r a j  G u p t a  s h o w s  th a t  h e  o w n s  2  

im m o v a b l e  pr o p e r t i e s  a t  pri m e  lo c a t i o n  o f  A m r a v a t i .    D e s p i t e  th e  

fa c t  th a t  th e  dir e c t o r s  o w n  im m o v a b l e  pr o p e r t i e s ,  pl a i n t i f f  b a n k  di d  

no t  ta k e  a n y  s t e p s  to  e x e c u t e  th e  ord e r  un d e r  S e c t i o n  8 8  o f  M . C . S .  

A c t  E x h .  2 5 0  a n d  all o w e d  a ll  th e  e x e c u t i o n  pr o c e e d i n g s  to  b e  

di s m i s s e d  for  w a n t s  o f  s t e p s .
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2 1 3 .  T h e  ord e r  o f  E n q u i r y  O f f i c e r  w a s  a p p e a l e d  b e f o r e  S t a t e  

G o v e r n m e n t  a n d  th e r e a f t e r  H o n ' b l e  H i g h  C o u r t  in  W . P .  N o .  

3 0 9 7 / 2 0 0 4  a n d  w a s  c o n f i r m e d .   T h o u g h  th e  or d e r  is  c o n f i r m e d  in  

a p p e a l s ,  th e  c o n d u c t  o f  th e  pl a i n t i f f  b a n k  s h o w s  th a t  it  d o e s  no t  

h a v e  will  to  re c o v e r  th e  pu b l i c  m o n e y  fro m  th e  p e r s o n s  h e l d  lia b l e .  

2 1 4 . S u i t  c o n t r a c t  b e i n g  ille g a l  a n d  o p p o s e d  to  th e  pu b l i c  

p o li c y  c a n n o t  b e  e n f o r c e d  a n d  pl a i n t i f f  is  n o t  e n t i tl e d  to  d e c r e e  a s  

cl a i m e d .     S u i t  n e e d s  to  b e  di s m i s s e d  o n  thi s  c o u n t .

 

2 1 5 . (B) D e f e n d a n t  N o .  7  b a n k  h a s  fil e d  no t e s  o f  

a r g u m e n t s  a t  E x h .  4 1 9 .   In  th e i r  n o t e s  o f  ar g u m e n t s  d e f e n d a n t  N o .  

7  b a n k  h a s  s u b m i t t e d  th a t  it  is  a  U r b a n  C o - o p e r a t i v e  B a n k  a n d  th e  

pr o v i s i o n s  o f  M a h a r a s h t r a  C o - o p e r a t i v e  S o c i e t i e s  A c t  1 9 6 0  ar e  

a p p l i c a b l e .   It  furt h e r  s u b m i t t e d  th a t  is s u a n c e  o f  n o t i c e  un d e r  

S e c t i o n  1 6 4  o f  M . C . S .  A c t  pri o r  to  filin g  o f  s u i t  is  m a n d a t o r y  a n d  th e  

pl a i n t i f f  b a n k  h a s  no t  is s u e d  a n y  no t i c e  a s  re q u i r e d  a n d  cl a i m e d  th a t  

th e  pr e s e n t  s u i t  is  b a r r e d .    

2 1 6 . P l a i n t i f f  b a n k  d o e s  no t  cl a i m s  to  h a v e  is s u e d  th e  n o t i c e  

un d e r  S e c t i o n  1 6 4  o f   M . C . S .  A c t .   It  is  th e  c o n t e n t i o n  o f  pl a i n t i f f  

b a n k  th a t  a s  p e r  ord e r  8  rul e  2  o f  C P C ,  a ll  th e  gr o u n d s  n e e d s  to  b e  

pl e a d e d  in  th e i r  writt e n  s t a t e m e n t  to  s h o w  th a t  th e  s u i t  is  n o t  

m a i n t a i n a b l e .    D e f e n d a n t  N o .  7  h a v i n g  no t  rai s e d  thi s  gr o u n d  in  

writt e n  s t a t e m e n t ,   th e y  c a n n o t  n o w  rai s e d  th e s e  gr o u n d s .

2 1 7 . P l a i n  re a d i n g  o f  S e c t i o n  1 6 4  o f  M . C . S .  A c t  m a k e s  it  
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cl e a r  th a t  th e  juri s d i c t i o n  o f  th e  C o u r t  is  b a r r e d  in  a b s e n c e  o f  th e  

no t i c e  c o n t e m p l a t e d  un d e r  it  a t  a n d  C o u r t  c a n n o t  e n t e r t a i n  th e  s u i t  

it s e l f .    If  a t  a ll  th e  s u i t  is  fil e d  in a d v e r t e n t l y ,  th e  pl a i n t   n e e d s  to  b e  

rej e c t e d  a s  p e r  th e  pr o v i s i o n  o f  or d e r  7  rul e  1 1  C P C ,  a s  s o o n  a s  it  is  

br o u g h t  to  th e  n o t i c e  o f  th e  C o u r t .   

2 1 8 . D e f e n d a n t  N o .  7  h a s  reli e d  up o n  th e  c a s e  o f  SI C  

C o r p o r a t i o n  Lt d .   - V s -  B . J . V . &  A s s o c i a t e s ,  rep ort e d  in  20 0 8  (5),  

M H . L . J . ,  80 3 ,  a n d   c a s e  o f   M o h a n  M e k i n  Lt d .   - V s -   Pra v a r a  Lt d . .  

rep ort e d  in  19 8 7 ,  M h . L . J . ,  50 3 ,  w h e r e i n  it  h a s  b e e n  h e l d  th a t  

n o t i c e  un d e r  S e c t i o n  1 6 4  o f  M . C . S .  A c t  is  m a n d a t o r y  a n d  s u i t  fil e d  

wit h o u t  s u c h  n o t i c e  is  n o t  m a i n t a i n a b l e .     

2 1 9 . It  is  p e r t i n e n t  to  n o t e  th a t  a s  p e r  th e  pr o v i s i o n s  o f  ord e r  

7  rul e  1 1 ( d )  C P C  pl a i n t  is  to  b e  rej e c t e d  if  it  is  s h o w n  th a t  th e  

c o n t e n t s  o f  pl a i n t  s h o w s  th a t  th e  s u i t  is  b a r r e d  by  a n y  la w .    T h i s  

s h o w s  th a t  wit h o u t  rai s i n g  th e  gr o u n d  in  writt e n  s t a t e m e n t  pl a i n t  c a n  

b e  rej e c t e d  if  o b j e c t i o n  is  rai s e d  or  by  th e  C o u r t  s u o - m o t o .   S e c t i o n  

1 6 4  b a r s  e n t e r t a i n i n g  o f  s u i t  it s e l f  if  n o  no t i c e  is  gi v e n .    P l a i n t i f f  h a s  

n o w h e r e  pl e a d e d  th a t  it  is s u e d  n o t i c e  to  d e f e n d a n t  N o .  7  un d e r  

S e c t i o n  1 6 4  o f  M . C . S .  A c t .    In  th e  pr e s e n t  s u i t  th o u g h  th e  

d e f e n d a n t  N o .  7  di d  n o t  rai s e  th e  o b j e c t i o n  initi a ll y ,   it  is  rai s e d  a s  a  

lat e r  s t a g e .    M e r e l y  b e c a u s e  th e  o b j e c t i o n  is  rai s e d  at  th e  lat e r  

s t a g e ,  C o u r t  c a n n o t  ign o r e  th e  pr o v i s i o n  o f  S e c t i o n  1 6 4  o f  M . C . S .  

A c t ,  w h i c h  b a r s  th e  juri s d i c t i o n  o f  th e  C o u r t  to  e n t e r t a i n  th e  s u i t  

it s e l f .    
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2 2 0 . F o r  a ll  th e  re a s o n s  a b o v e ,  I  h o l d  th a t  th e  s u i t  is  b a r r e d  

a g a i n s t  d e f e n d a n t  N o .  7  b a n k  for  w a n t  o f  n o t i c e  un d e r  S e c t i o n  1 6 4  

o f  M . C . S .  A c t  a n d  n e e d s  to  b e  di s m i s s e d  a s  a g a i n s t  d e f e n d a n t  N o .  

7  b a n k .    

2 2 1 . ( C )  P l a i n t i f f  h a s  all e g e d  fr a u d ,  mi s - a p p r o p r i a t i o n ,  

cri m i n a l  br e a c h  o f  tru s t ,  c o n s p i r a c y  a n d  c o l l u s i o n  a g a i n s t  d e f e n d a n t  

N o .  5 - a  a l s o .   H o w e v e r ,  th e  e v i d e n c e  on  re c o r d  s h o w s  th a t  pl a i n t i f f  

a n d  d e f e n d a n t  ar e  a c t i n g  in  c o l l u s i o n  to  o b t a i n  d e c r e e  in  th e  pr e s e n t  

s u i t .    

2 2 2 . P l a i n t i f f  b a n k  h a s  pl e a d e d  c o l l u s i o n ,  fr a u d ,  m i s -

a p p r o p r i a t i o n ,  br e a c h  o f  tru s t  a g a i n s t  d e f e n d a n t  N o s .  5 - a  a n d  5 - b  

a n d  h a s  al s o  cit e d  c a s e s  o f  N a g p u r  Di s tr i c t  C e n t r a l  C o - O p .  B a n k  

- V s 0 -  S t a t e  of  M a h a r a s h t r a ,  20 0 4  (1)  B o m . C . R . ( C r i . ) ,  77 6 ,  

N a g p u r  Di s tr i c t  C e n t r a l  C o - O p .  B a n k  - V s -  S t a t e  of  M a h a r a s h t r a ,  

20 0 5  (S u p p . )  B o m .  C .  R.  ( C r i . ) ,  76 0  an d  Vi n a y c h a n d r a  - V s -  S t a t e  

of  M a h a r a s h t r a ,  rep ort e d  in  20 0 2  (S u p p . 2 )  B o m .  C .  R. ,  19 8   in  

ord e r  to  s h o w  th a t  H o n ' b l e  H i g h  C o u r t  h a s  a l s o  h e l d  th a t  th e s e  

d e f e n d a n t s  al o n g  wit h  d e f e n d a n t  N o s .  1  to  6  w e r e  inv o l v e d  in  

nu m b e r  o f  fr a u d u l e n t  tr a n s a c t i o n s  wit h  nu m b e r  o f  C o - O p .  S o c i e t i e s  

in  M a h a r a s h t r a  a n d  G u j r a t .  It  is  a l s o  all e g e d  th a t  th e s e  d e f e n d a n t s  

a r e  al s o  inv o l v e d  in  th e  c o n s p i r a c y  in  qu e s t i o n  in  thi s  s u i t .   T h e  

a b o v e  all e g a t i o n s  a l s o  fin d  pl a c e  in  a f f i d a v i t  o f  P W . 1 ,  w h o  is  

M a n a g i n g  D i r e c t o r  o f  pl a i n t i f f  b a n k  a n d  P W . 2 ,  w h o  is  th e  p o li c e  

In s p e c t o r ,  w h o  inv e s t i g a t e d  th e  o f f e n c e  in  rel a t i o n  to  th e  pr e s e n t  

s u i t  i. e .  cri m i n a l  c a s e  N o .  8 4 7/ 2 0 0 2 .    P W . 2  is  a n  ind e p e n d e n t  
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witn e s s .   H e  h a s  a l s o  d e p o s e d  th a t  d e f e n d a n t  N o s .  5 - a  a n d  5 - b  ar e  

inv o l v e d  in  th e  c o n s p i r a c y .    

2 2 3 .   In  hi s  cr o s s - e x a m i n a t i o n  by  d e f e n d a n t  N o .  5 - a ,  P W . 1  

a d m i t s  th a t  pl a i n t i f f  b a n k  join e d  d e f e n d a n t  N o s .  5 - a  a n d  5 - b  a f t e r  4  

y e a r s  o f  filin g  o f  s u i t ,  th o u g h  th e s e  d e f e n d a n t s  w e r e  join e d  wit hi n  2  

y e a r s  o f  filin g  o f  s u i t  a n d  s u i t  w a s  w e ll  wit h i n  limit a t i o n  fro m  th e  d a t e  

o f  c a u s e  o f  a c t i o n .    N o t  o n l y  thi s ,  th e  cr o s s - e x a m i n a t i o n  furt h e r  

re v e a l s  th a t  P W . 1  a l s o  g a v e  m a t e r i a l  a d m i s s i o n s  in  re s p e c t  o f  

join i n g  o f  d e f e n d a n t  N o s .  5 - a  a n d  5 - b  on l y  a s  th e y  w e r e  ch a r g e -

s h e e t e d  in  th e  cri m i n a l  c a s e  in  or d e r  to  a v o i d  te c h n i c a l  o b j e c t i o n s .  

H e  a l s o  g a v e  a d m i s s i o n  th a t  th e s e  d e f e n d a n t s  h a v e  n o  dir e c t  

c o n c e r n  with  pl a i n t i f f  b a n k  a n d  th a t  h e  c a n n o t  tell  w h e t h e r  fal s e  s u i t  

is  fil e d  a g a i n s t  d e f e n d a n t  N o .  5 - a .    T h o u g h  P W . 1  a n d  P W .  2  h a v e  

all e g e d  th e  fr a u d  a g a i n s t  d e f e n d a n t  N o s .  5 - a  a n d  5 - b  th e y  h a v e  

gi v e n  a d m i s s i o n s  in  th e  cr o s s - e x a m i n a t i o n  by  d e f e n d a n t  N o .  5 - a  

w hi c h  te n t s  to  s u p p o r t i n g  hi s  c a s e .   P e r u s a l  o f  th e  cr o s s -

e x a m i n a t i o n  o f  P W . 1  by  d e f e n d a n t  N o .  5 - a ,  w h i c h  ar e  re p r o d u c e d  

a b o v e  s h o w s  th a t  h e  is  s u p p o r t i n g  d e f e n d a n t  N o .  5 - a  by  gi v i n g  

a d m i s s i o n s  on  o a t h  c o n t r a r y  to  hi s  o w n  a f f i d a v i t ,   pl e a d i n g s  a n d  

c o n t r a r y  to  th e  re c o r d ,  w hi c h  h e  cl a i m s  to  h a v e  v e r i f i e d .  

2 2 4 . S i m i l a r l y  P W . 2  h a s  al s o  gi v e n  m a t e r i a l  a d m i s s i o n s  in  

th e  cr o s s  e x a m i n a t i o n  by  d e f e n d a n t  N o .  5 - a ,  th e y  ar e  a s  foll o w s :

(1 ) N o  d o c u m e n t s  s e i z e d  or  c o l l e c t e d  on  re c o r d  to  s h o w  

th a t  d e f e n d a n t  N o .  5 - a  is  c o n n e c t e d  to  d e f e n d a n t  N o .  5  H o m e  

Tr a d e .       
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(2 ) D e f e n d a n t  N o .  5 - a  w a s  e m p l o y e e  o f  d e f e n d a n t  N o .  5 .

(3 ) D e f e n d a n t  N o .  5 - a  w a s  n o t  c o n c e r n e d  with  s u i t  

tr a n s a c t i o n s .

(4 ) D e f e n d a n t  N o .  5 - a  si g n e d  o n  a g r e e m e n t  d a t e d  

2 2/ 0 1/ 2 0 0 2  o n  th e  s a y  o f  dir e c t o r  o f  d e f e n d a n t  N o .  5  S a n j a y  

A g r a w a l .

(5 ) D e f e n d a n t  N o .  5 - a  is  n o t  c o n c e r n e d  with  s u i t  tr a n s a c t i o n  

e x c e p t  th e  si g n a t u r e  on  a g r e e m e n t  d a t e d  2 2/ 0 1/ 2 0 0 2 .

T h e  a b o v e  a d m i s s i o n s  o f  P W . 1  a n d  2  cl e a r l y  g o e s  to  s h o w  th a t  th e y  

ar e  c o n t r a r y  to  th e i r  o w n  a f f i d a v i t s  fil e d  on  re c o r d  a t  E x h .  1 4 1  a n d  

E x h . 2 8 1 .  

2 2 5 . It  is  a l s o  p e r t i n e n t  to  n o t e  th a t  d e f e n d a n t  N o .  5 - a  h a s  

a l s o  tri e d  to  s u p p o r t  th e  pl a i n t i f f  b a n k  to  pr o v e  its  c a s e  by  gi v i n g  

s u g g e s t i o n s  to  P W . 1  a n d  P W . 2  o f  w hi c h  h e  w a s  no t  c o n c e r n e d  

wit h .  T h e s e  s u g g e s t i o n s  w e r e  a n s w e r e d  by  th e  P W . 1  a n d  P W .  2  in  

a f f ir m a t i v e  a n d  a n  a t t e m p t  w a s  m a d e  to  fill  up  th e  la c u n a  a n d  to  

pr o v e  th e  pl a i n t i f f' s  c a s e .    T h e y  ar e  re p r o d u c e d  a s  un d e r .  

                                             S u g g e s t i o n  to  P W . 1 .     :  

(1 )  It  is  tru e  th a t  pl a i n t i f f  b a n k  e n t e r e d  int o  tr a n s a c t i o n  o f  

e x c h a n g e  o f  G o v e r n m e n t  s e c u r i t y  N o s .  1  a n d  2  wit h  d e f e n d a n t  N o s .  

1  a n d  2 .  

(2 ) S e c u r i t y  N o .  1  a n d  3  ar e  to d a y  a l s o  o w n e d  by  pl a i n t i f f  

b a n k .

(3 ) T h e  s t a t u s  a n d  p o s s e s s i o n  o f  G o v e r n m e n t  s e c u r i t y  N o s .  

1  a n d  3  wit h  a n y  ot h e r  p e r s o n  is  o f  s t o l e n  pr o p e r t y .   
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(4 ) It  is  tru e  th a t  n o  a m o u n t  a s  re c o v e r e d  fro m  th e  dir e c t o r s  

a n d  pl a i n t i f f  b a n k  did  n o t  s e i z e  a n y  pr o p e r t y  o f  dir e c t o r s  a s  th e y  d o  

no t  h a v e  a n y  pr o p e r t y .   

(5 ) It  is  tru e  th a t  dif f e r e n c e  a m o u n t  o f  s e c u r i t y  N o s .  1  a n d  2  

w a s  p a i d  by  d e f e n d a n t  N o s .  1  a n d  2.

2 2 6 . T h e  a b o v e  s u g g e s t i o n  gi v e n  by  d e f e n d a n t  N o .  5 - a  ar e  

th e  s u g g e s t i o n s  to  w hi c h  d e f e n d a n t  N o .  5  h a s  no  c o n c e r n .     O n  th e  

c o n t r a r y  th e y  ar e  a g a i n s t  th e  int e r e s t  o f  d e f e n d a n t  N o .  5 ,  a s  d e c r e e  

is  cl a i m e d  a g a i n s t  all  th e  d e f e n d a n t s  join t l y  a n d  s e v e r a l l y .    N e i t h e r  

it  is  a n y - b o d y ' s  c a s e  th a t  dif f e r e n c e  a m o u n t  w a s  p a i d  by  d e f e n d a n t  

N o .  5 - a  or  5 - b .    T h e  cr o s s - e x a m i n a t i o n  s h o w s  th a t  pl a i n t i f f  a n d  

d e f e n d a n t  N o .  5  a r e  c o l l u s i v e l y  tryin g  to  s u p p o r t  e a c h  ot h e r' s  c a s e .   

2 2 7 . N o t  o n l y  thi s ,  bu t  d e f e n d a n t  N o .  5 - a  in  c o l l u s i o n  wit h  

pl a i n t i f f  e v e n  tri e d  to  w a s h  ou t  th e  a d m i s s i o n s  gi v e n  by  P W . 2  duri n g  

hi s  cr o s s - e x a m i n a t i o n  by  d e f e n d a n t  N o s . 1  a n d  2.    In  th e  cr o s s -

e x a m i n a t i o n  by  d e f e n d a n t  N o .  5 - a ,  P W .  2  d e n i e d  a ll  th e  a d m i s s i o n s  

gi v e n  by  th e m  duri n g  hi s  cr o s s - e x a m i n a t i o n  by  d e f e n d a n t  N o s .  1  

a n d  2.    B e i n g  a g g r i e v e d  by  th e  cr o s s  e x a m i n a t i o n   by  d e f e n d a n t  

N o .  5 - a ,   d e f e n d a n t  N o s .  1  a n d  2  fil e d  a p p l i c a t i o n  E x h .  3 5 6  for  

furt h e r  cr o s s - e x a m i n a t i o n  o f  P W .  2 .    A f t e r  c o n s i d e r i n g  th e  

cir c u m s t a n c e s  o n  re c o r d ,  thi s  C o u r t  a ll o w e d  th e  a p p l i c a t i o n  a n d  

gr a n t e d  p e r m i s s i o n  to  d e f e n d a n t  N o s .  1  a n d  2  to   furt h e r  cr o s s -

e x a m i n e  P W . 2 .     D u r i n g  th e  furt h e r  cr o s s - e x a m i n a t i o n  th e  truth  w a s  

br o u g h t  for w a r d  fro m  th e  wit n e s s e s  m o u t h .   E a c h  in s t a n c e  o f  cr o s s -

e x a m i n a t i o n  by  d e f e n d a n t  N o s .  1  a n d  2 ,  cr o s s - e x a m i n a t i o n  by  
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d e f e n d a n t  N o .  5 - a  a n d  furt h e r  cr o s s - e x a m i n a t i o n  by  d e f e n d a n t  N o s .  

1  a n d  2  ar e  re p r o d u c e d  a s  un d e r .  

D u r i n g  th e  cr o s s - e x a m i n a t i o n  o f  P W .  2  by  d e f e n d a n t  N o s .  1  

a n d  2 ,  h e  a d m i t s  foll o w i n g  s t a t e m e n t s .

“ It  is  c o r r e c t  to  s a y  tha t  I. O .  S h r i  D e s h m u k h  ha d  s e i z e d  c o p y  

o f  a gr e e m e n t  b e t w e e n  d e f e n d a n t  N o .  1  an d  d e f e n d a n t  N o .  5  da t e d  

2 5/ 0 1/ 2 0 0 2  an d  2 2/ 0 1/ 2 0 0 2 ,  w h i c h  ar e  fil e d  o n  re c o r d  at  pa g e  N o .  

1 8 6  to  1 8 8  o f  c h a r g e - s h e e t  E x h .  2 0 2 .   It  is  c o r r e c t  to  s a y  that  vid e  

lett e r  da t e d  0 4/ 0 7/ 2 0 0 2  is s u e d  by  G i l t e d g e  M a n a g e m e n t  to  I. O .  S h r i  

D e s h m u k h  file d  at  pa g e  N o .  3 6 5  G i l t e d g e  M a n a g e m e n t  ha d  s e n t  

ori g i n a l  d e a l  c o n f i r m a t i o n  lett e r  o f  H o m e  Tr a d e  L t d ,  for  G O I  2 0 1 7  

w h i c h  ar e  o n  pa g e  N o .  3 6 6  an d  3 6 7  o f  c h a r g e - s h e e t  E x h .  2 0 2 .”

2 2 8 .  In  hi s  cr o s s - e x a m i n a t i o n  by  d e f e n d a n t  N o .  5 - a ,  P W . 2  

a d m i t s  a s  un d e r .

“It  is  c o r r e c t  to  s a y  tha t  I  c o u l d  n o t  fin d  an y  d o c u m e n t  to  s h o w  

tha t  th e r e  w a s  c o m m u n i c a t i o n  b e t w e e n  d e f e n d a n t  N o .  1  an d  

d e f e n d a n t  N o .  5  in  re s p e c t  o f  s e c u r i t y  N o . 2 .”

S i m i l a r l y ,  in  th e  cr o s s - e x a m i n a t i o n  by  d e f e n d a n t  N o .  1  a n d  2 ,  P W . 2  

a d m i t s  :

“  It  is  c o r r e c t  to  s a y  tha t  d e f e n d a n t  N o .  1  pa i d  s a l e  

c o n s i d e r a t i o n  o f  G o v e r n m e n t  s e c u r i t y  N o .  2 0 1 7  @  8. 0 7 %  to  

d e f e n d a n t  N o .  5 .   It  is  c o r r e c t  to  s a y  tha t  d e f e n d a n t  N o .  1  dir e c t e d  

d e f e n d a n t  N o .  5  to  s u p p l y  dir e c t l y  G o v e r n m e n t  s e c u r i t y  N o .  G O I  

2 0 1 7  to  pla i n t i f f  ba n k .”

2 2 9 .  In  hi s  cr o s s - e x a m i n a t i o n  by  d e f e n d a n t  N o .  5 - b,  P W . 2  

a d m i t s  a s  un d e r .
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“ It  is  c o r r e c t  to  s a y  tha t  duri n g  th e  c o u r s e  o f  inv e s t i g a t i o n  I  

c o u l d  no t  find  a  si n g l e  d o c u m e n t  to  s h o w  tha t  d e f e n d a n t  N o .  1  pa i d  

s a l e  c o n s i d e r a t i o n  to  th e  d e f e n d a n t  N o .  5  in  re s p e c t  o f  s e c u r i t y  N o .  

2 .   It  is  c o r r e c t  to  s a y  tha t  I  c o u l d  n o t  find  an y  d o c u m e n t  to  s h o w  

tha t  d e f e n d a n t  N o .  1  dir e c t e d  d e f e n d a n t  N o .  5  to  d e l i v e r  s e c u r i t y  

N o .  2 0 1 7  to  th e  pl ai n t i f f  ba n k .”

In  th e  cr o s s - e x a m i n a t i o n  by  d e f e n d a n t  N o s .  1  a n d  2,  P W . 2  a d m i t s  :

“It  is  c o r r e c t  to  s a y  tha t  M K V D C  b o n d s  an d  G o v e r n m e n t  

s e c u r i t i e s  w o r t h  R s . 2  cr o r e s  w e r e  s o l d  by  d e f e n d a n t  N o .  5  to  

d e f e n d a n t  N o .  1.”

H o w e v e r ,  in  th e  cr o s s - e x a m i n a t i o n  by  d e f e n d a n t  N o .  5 - a ,  P W . 2  

a d m i t s  :

“It  is  c o r r e c t  to  s a y  that  d e f e n d a n t  N o .  5  n e v e r  s o l d  M K V D C  

b o n d s  an d  ot h e r  s e c u r i t i e s  to  d e f e n d a n t  N o .  1 .”

2 3 0 . P W . 2  al s o  a d m i t t e d  in  th e  cr o s s - e x a m i n a t i o n  by  

d e f e n d a n t  N o s .  1  a n d  2  ;

“It  is  c o r r e c t  to  s a y  tha t  v e l li e n t  s o l d  s e c u r i t y  pur c h a s e d  by  it  

to  P r o v i d e n t  C o r p o r a t e d  A d v i s o r y  S e r v i c e s .    S o l d  th e s e  s e c u r i t i e s  

to  W i p r o  P r o v i d e n t  F u n d   Tr u s t ,  B a n g l o r e .   It  is  c o r r e c t  to  tha t  

s e c u r i t y  pur c h a s e d  by  S h r e y a m  s e c u r i t i e s  P v t . L t d . ,  w e r e  s o l d  to  

B i rl a  S u n l i f e  S e c u r i t i e s  Lt d . ,  an d   Tr u s t  P v t .  L t d . ,  M u m b a i .   It  is  

c o r r e c t  to  s a y  tha t  B i rl a  S u n l i f e  s o l d  it  to  J a n t a  S a h a k a r i  B a n k ,  

B r a n c h  G o n d i a .   It  is  c o r r e c t  to  s a y  tha t  Tr u s t  C a p i t a l s  furt h e r  s o l d  it  

s e c u r i t y  to  L .  &  T .  o f f i c e r s  an d  s u p e r v i s o r y  s t a f f  P r o v i d e n t  F u n d ,  

M u m b a i  an d  B i r l a  S u n l i f e  S e c u r i t y ,  M u m b a i .   It  is  c o r r e c t  to  s a y  tha t  

ot h e r  s e c u r i t i e s  w e r e  al s o  s o l d  to  diff e r e n t  p e r s o n s . ”  (  T h i s  

ad m i s s i o n  is  p o r t i o n  m a r k e d  “ C”  )  
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H o w e v e r ,  in  hi s  cr o s s - e x a m i n a t i o n  by  d e f e n d a n t  N o .  5 - b  ad m i t s  ;

 “P o r t i o n  m a r k  “ C”  o f  cr o s s - e x a m i n a t i o n  is  s h o w n  to  m e .   It  is  

n o t  c o r r e c t  to  s a y  tha t  I  a m  n o t  s e i z e d  an y  d o c u m e n t  in  re s p e c t  o f  

c o n t e n t i o n  s t a t e d  in  p o r ti o n  m a r k  “ C”.   It  is  c o r r e c t  to  s a y  tha t  all  th e  

s e c u r i t i e s  pa s s e d  thr o u g h  d e f e n d a n t  N o . 1  up  to  th e  la s t  h o l d e r .”

2 3 1 . T h e  a b o v e  in s t a n c e s  s h o w  th a t  w h a t e v e r  a d m i s s i o n s  

w e r e  gi v e n  by  P W . 1  in  th e  cr o s s - e x a m i n a t i o n  by  d e f e n d a n t  N o s .  1  

a n d  2  w a s  tri e d  to  b e  w a s h e d  a w a y  in  th e  cr o s s - e x a m i n a t i o n  by  

d e f e n d a n t  N o .  5 - a .    H o w e v e r ,  by  all o w i n g  th e  a p p l i c a t i o n  E x h .  3 5 6  ,  

thi s  C o u r t  gr a n t e d  p e r m i s s i o n  to  d e f e n d a n t  N o .  1  to  furt h e r  cr o s s -

e x a m i n e  P W . 2 .   In  hi s  furt h e r  cr o s s - e x a m i n a t i o n  by  d e f e n d a n t  N o s .  

1  a n d  2 ,  P W . 2  a d m i t s  a s  un d e r .

'It  is  c o r r e c t  to  s a y  tha t  b e f o r e  filin g   m y  af fi d a v i t  E x h .  2 8 1  I  

ha d  e x a m i n e d  th e  re c o r d  o f  thi s  c a s e  in c l u d i n g  re c o r d  o f  cri m i n a l  

c a s e  N o .  8 4 7/ 2 0 0 2  ari s i n g  ou t  o f  cri m e  N o .  7 5/ 2 0 0 2 .   It  is  c o r r e c t  to  

s a y  tha t  I  g a v e  an s w e r s  in  cr o s s - e x a m i n a t i o n  a s  p e r  th e  ch a r g e -

s h e e t  E x h .  2 0 2 .    M y  att e n t i o n  is  dra w n  to  p o r t i o n  m a r k  “D”   o f  m y  

cr o s s - e x a m i n a t i o n  by  d e f e n d a n t  N o .  5 - a .   I  m a d e  th e  s t a t e m e n t  a s  

m e n t i o n e d  in  p o r t i o n  m a r k  “D”  aft e r  g o i n g  thr o u g h  th e  re c o r d .”     

P W .  2   furt h e r  a d m i t s  a s  un d e r .

“It  is  c o r r e c t  to  s a y  tha t  on  0 5/ 0 6/ 2 0 0 2  P . I .  S h r i  D e s h m u k h  

re c o r d e d  th e  s t a t e m e n t  o f  J u g n a  L o d h a y a .   S t a t e m e n t  no w  s h o w n  

to  m e ,  w h i c h  is  fil e d  o n  re c o r d  at  pa g e  N o .  8 4  o f  E x h .  2 0 2  is  th e  

s a m e .   

Q u e s t i o n  :   In  th e  s t a t e m e n t  o f  J u g n a  L o d h a y a ,  s h e  ha s  s t a t e d  tha t  

o n  th e  s a y  o f  H o m e  Tr a d e ,  G i l t e d g e  M a n a g e m e n t  pa i d  R s .  9 . 5  

cr o r e s  to  Tiru p a t i  U r b a n  C o - O p .  B a n k  vid e  c h e q u e  N o .  9 4 8 6 1 9  o f  
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Ja n t a  C o - O p .  B a n k  ?

A n s w e r   :    It  is  c o r r e c t  to  s a y  th a t  in  th e  s t a t e m e n t  o f  J u g n a  

L o d h a y a  it  is  s t a t e d  s o .   It  is  c o r r e c t  to  s a y  th a t  in  h e r  s t a t e m e n t  it  is  

al s o  s t a t e d  th a t  thi s  p a y m e n t  o f  R s .  9 . 5  cr o r e s  in c l u d e s  th e  p a y m e n t  

o f  R s .  4 , 0 2 , 6 2 , 7 6 6 . 6 7  p s . ,  o f  G O I  2 0 1 7  @  8. 0 7 %  pur c h a s e d  on  

b e h a l f  o f  A m r a v a t i  P e o p l e s  C o - o p .  B a n k .   It  is  c o r r e c t  to  s a y  th a t  a t  

th e  tim e  of  gi v i n g  th e  s t a t e m e n t  Ju g n a  L o d h a y a  h a n d e d  o v e r  c o p y  

o f  lett e r  d a t e d  2 3/ 0 1/ 2 0 0 2  is s u e d  by  G i l t e d g e  M a n a g e m e n t  to  H o m e  

Tr a d e .   It  is  c o r r e c t  to  s a y  th a t  o n  0 3/ 0 6/ 2 0 0 2  S h r i  D e s h m u k h  w e n t  

to  th e  o f f i c e  o f  H o m e  Tr a d e  a n d  s e i z e d  s o m e  d o c u m e n t s .   T h e  s a i d  

s e i z u r e  p a n c h a n a m a  is  a t  p a g e  N o .  7 5 6  o f  E x h .  2 0 2 .   It  is  c o r r e c t  to  

s a y  th a t  S h r i  D e s h m u k h  s e i z e d  lett e r  is s u e d  by  H o m e  Tr a d e  to  

G i l t e d g e  M a n a g e m e n t  d a t e d  0 6/ 1 2/ 2 0 0 1 .   L e t t e r  n o w  s h o w n  to  m e  

a n d  in  th e  s a i d  lett e r  it  is  m e n t i o n e d  th a t  G i l t e d g e  M a n a g e m e n t  w a s  

re q u e s t e d  to  re m i t  9 . 5  cr o r e s  to  Tiru p a t i  U r b a n  C o - o p .  B a n k  on  

b e h a l f  o f  H o m e  Tr a d e  Lt d .   It  is  c o r r e c t  to  s a y  th a t  S h r i  D e s h m u k h  

al s o  s e i z e d  g e n e r a l  v o u c h e r s  o f  H o m e  Tr a d e  Lt d . ,  w hi c h  s h o w s  

p a y m e n t  o f  R s .  9 . 5  cr o r e s  by  G i l t e d g e  M a n a g e m e n t  to  Tiru p a t i  

U r b a n  C o - o p .  B a n k  on  b e h a l f  o f  H o m e  Tr a d e  L t d .    V o u c h e r  is  fil e d  

p a g e  7 6 8  o f  c h a r g e - s h e e t  E x h .  2 0 2 .    It  is  c o r r e c t  to  s a y  th a t  S h r i  

D e s h m u k h  al s o  s e i z e d   c o p y  o f  c h e q u e  a n d  re c e i p t  o f  c o m m i s s i o n  

w hi c h  ar e  fil e d  on  re c o r d  a t  p a g e  N o .  7 6 9  a n d  7 7 0  o f  c h a r g e - s h e e t  

E x h .  2 0 2 .   It  is  c o r r e c t  to  s a y  th a t  S h r i  D e s h m u k h  s e i z e d  s o m e  

d o c u m e n t s  fro m  th e  c u s t o d y  o f  J a n t a  C o - o p .  B a n k ,   F o r t  br a n c h ,  

B o m b a y .    It  is  c o r r e c t  to  s a y  th a t  S h r i  D e s h m u k h  s e i z e d  ori g i n a l  

c h e q u e  is s u e d  by  G i l t d g e  M a n a g e m e n t  to  Tir u p a t i  U r b a n  C o - o p .  

B a n k  b e a r i n g  N o .  9 4 8 6 1 9 ,  w hi c h  is  a t  p a g e  N o .  7 8 5 .   It  is  c o r r e c t  to  
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s a y  th a t  S h r i  D e s h m u k h  al s o  s e i z e d  c e r t i f i e d  c o p y  o f  s t a t e m e n t  o f  

a c c o u n t  o f  G i l t e d g e  M a n a g e  s h o w i n g  p a y m e n t  o f  R s .  9 . 5  cr o r e s  to  

Tir u p a t i  U r b a n  C o - o p .  B a n k  by  G i l t e d g e  M a n a g e m e n t ,  w hi c h  is  fil e d  

a t  p a g e  N o .  7 8 6  o f  c h a r g e - s h e e t  E x h .  2 0 2 .   M y  a t t e n t i o n  is  dr a w n  to  

p o r t i o n  m a r k  “E”  of  m y  cr o s s - e x a m i n a t i o n  by  d e f e n d a n t  N o .  5 - a .  

S a i d  s t a t e m e n t  w a s  m a d e  a f t e r  g o i n g  thro u g h  th e  re c o r d .   It  is  

c o r r e c t  to  s a y  th a t  S h r i  D e s h m u k h  s e i z e d  d o c u m e n t s  fro m  pl a i n t i f f  

b a n k  on  3 1/ 0 5/ 2 0 0 2 .   S e i z u r e  m e m o  E x h .  2 4 6  is  th e  s a m e .   It  is  

c o r r e c t  to  s a y  th a t  vid e  thi s  s e i z u r e  S h r i  D e s h m u k h  h a d  s e i z e d  d e a l  

c o n f i r m a t i o n  lett e r  b e t w e e n  d e f e n d a n t  N o .  1  a n d  d e f e n d a n t  N o .  5  in  

re s p e c t  o f  G o v e r n m e n t  s e c u r i t y  G O I  2 0 1 7  @  8. 0 7 % .   L e t t e r  is  n o w  

s h o w n  to  m e .   It  is  c o r r e c t  to  s a y  th a t  d e f e n d a n t  N o .  1  h a s  

re q u e s t e d  d e f e n d a n t  N o .  5  to  d e l i v e r  s e c u r i t y  to  A m r a v a t i  P e o p l e s  

C o - o p .  B a n k  o n  its  b e h a l f .   S a i d  lett e r  is  fil e d  a t  p a g e  N o .  1 8 6  o f  

E x h .  2 0 2 .   it  is  c o r r e c t  to  s a y  th a t  c o n t r a c t  n o t e  b e t w e e n  G i l t e d g e  

M a n a g e m e n t  a n d  H o m e  Tr a d e  is  fil e d  a t  p a g e  N o .  1 8 7  o f  E x h .  2 0 2 .  

M y  a t t e n t i o n  is  dr a w n  to  lett e r  fil e d  a t  p a g e  N o .  1 8 8  o f  E x h .  2 0 2  

is s u e d  by  H o m e  Tr a d e  Lt d . ,  w h e r e i n  it  h a s  b e e n  m e n t i o n e d  th a t ,  “ 

w e  h e r e b y  c o n f i r m e d  th e  b e l o w  m e n t i o n e d  tr a n s a c t i o n  a n d  b e l o w  

m e n t i o n e d  s e c u r i t i e s  w o u l d  b e  d e l i v e r e d  to  A m r a v a t i  P e o p l e s  C o -

o p .  B a n k  wit h i n  4 5  d a y s .   It  is  c o r r e c t  to  s a y  th a t  thi s  lett e r  w a s  in  

re s p e c t  o f  G O I  2 0 1 7  @  8. 0 7 % .    (  S h r i  A . M .  J a i n  h a s  o b j e c t e d  to  th e  

qu e s t i o n s  in  re s p e c t  o f  d o c u m e n t s  to  w hi c h  at t e n t i o n  o f  wit n e s s e s  is  

dr a w n  by  c o u n s e l  for  d e f e n d a n t  N o s .  1  a n d  2 ,  S h r i  jain  h a s  

s u b m i t t e d  th a t  s a i d  wit n e s s  is  n o t  a u t h o r  o f  d o c u m e n t s .   A s  s u c h ,  

n o  s u c h  qu e s t i o n  c a n  b e  pu t  to  hi m .   H e  h a s  furt h e r  s u b m i t t e d  th a t  

C o u r t  is  n o t  bli n d  a n d  it  c a n  re a d  th e  d o c u m e n t .   C o u n s e l  for  
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d e f e n d a n t  N o s .  1  a n d  2  S h r i  P u r o h i t  h a s  s u b m i t t e d  th a t  th e  dr a w i n g  

of  a t t e n t i o n  to  th e  c o n t e n t s  is  n e c e s s a r y  in  vi e w  of  th e  a n s w e r s  

gi v e n  by  thi s  wit n e s s  duri n g  th e  c o u r s e  o f  cr o s s - e x a m i n a t i o n  by  

d e f e n d a n t  N o .  5 - a  p a r t i c u l a r l y  p o r t i o n  m a r k  “D”  a n d  “E”.   T h e  pl a i n  

re a d i n g  o f  cr o s s - e x a m i n a t i o n  o f  thi s  wit n e s s  by  d e f e n d a n t  N o .  5 - a ,  

w hi c h  is  a t  p o r t i o n  m a r k  “D”  a n d  “E”  w o u l d  m a k e  it  cl e a r  th a t  

dr a w i n g  of  th e  a t t e n t i o n  o f  thi s  wit n e s s  to  th e  c o n t e n t s  o f  thi s  lett e r  

w e r e  n e c e s s a r y  a s  thi s  wit n e s s  h a s  s p e c i f i c a l l y  d e p o s e d  th a t  h e  h a s  

g o n e  thr o u g h  th e  re c o r d  o f  thi s  c a s e  a s  w e l l  a s  re c o r d  o f  th e  

cri m i n a l  c a s e  b e f o r e  filin g  hi s  a f f i d a v i t .   O b j e c t i o n  is  rej e c t e d  )

It  is  c o r r e c t  to  s a y  th a t  ori g i n a l  d e a l  c o n f i r m a t i o n  lett e r  s e n t  by  

G i l t e d g e  M a n a g e m e n t  al o n g  wit h  lett e r  d a t e d  0 4/ 0 7/ 2 0 0 2  is  fil e d  a t  

p a g e  3 6 6  a n d  3 6 7  o f  c h a r g e - s h e e t  E x h .  2 0 2 .    It  is  c o r r e c t  to  s a y  

th a t  I  h a v e  c o l l e c t e d  d o c u m e n t s  c o n t a i n e d  in  fil e  N o .  8  fil e d  wit hi n  

ch a r g e - s h e e t  E x h .  2 0 2 .   Ind e x  on  fil e  N o .  8  is  pr e p a r e d  by  m e .   It  is  

c o r r e c t  to  s a y  th a t  sli p  pr e p a r e d  by  m e  s h o w s  ori g i n a l  lett e r  o f  

G i l t e d g e  M a n a g e m e n t  to  H o m e  Tr a d e  a n d  ori g i n a l  lett e r  o f  H o m e  

Tr a d e  to  G i l t e d g e  M a n a g e m e n t  in  re s p e c t  o f  c o n f i r m a t i o n  o f  G O I  

8. 0 7 %  .   C o n s t a b l e  h a s  pr e p a r e d  s a i d  sli p  a s  p e r  m y  dir e c t i o n .   T h e  

ori g i n a l  d o c u m e n t  a s  m e n t i o n e d  in  th e  sli p  mi g h t  b e  s h i f t e d  in  s o m e  

ot h e r  fil e .   Ind e x  o f  fil e  N o .  1  is  pr e p a r e d  by  m e ,  it  is  a t  E x h .  3 6 2  

p a g e s  1,  2 ,  3

2 3 2 . M y  at t e n t i o n  is  dr a w n  to  p o r t i o n  m a r k  “F”  of  m y  cr o s s  

e x a m i n a t i o n  by  d e f e n d a n t  N o .  5 - a .   P o r t i o n  m a r k  “F”  is  c o r r e c t .   M y  

at t e n t i o n  is  al s o  dr a w n  to  p o r t i o n  m a r k  “G”  of  m y  cr o s s - e x a m i n a t i o n  

th a t  d e f e n d a n t  N o .  5 - a ,  th e  c o n t e n t s  th e r e o f  a r e  c o r r e c t .  
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S t a t e m e n t s  w hi c h  ar e  a t  p o r t i o n  m a r k  “F”  a n d  “G”  w e r e  m a d e  by  m e  

a f t e r  g o i n g  thr o u g h  re c o r d  o f  s u i t  a n d   cri m i n a l  c a s e  N o .  8 4 7/ 2 0 0 2 .  

It  is  c o r r e c t  to  s a y  th a t  ind e x  o f  fil e  N o .  1 1 ,  1 2  a n d  Ind e x  fil e  fil e d  

a l o n g  with  c h a r g e - s h e e t  E x h .  2 0 2  ar e  pr e p a r e d  by  m e .  T h e y  ar e  a t  

E x h .  3 6 3  to  E x h .  3 6 5 .    It  is  c o r r e c t  to  s a y  th a t  on  1 8/ 1 0/ 2 0 0 2 ,  I h a v e  

s e i z e d  d o c u m e n t s  fro m  V e l l i e n t  C a p i t a l  M a r k e t  P v t .  Lt d .  a n d  

pr e p a r e d  s e i z u r e  p a n c h a n a m a  no w  s h o w n  to  m e ,  it  b e a r s  m y  

si g n a t u r e .   it  is  a t  E x h .  3 6 3 .    It  is  c o r r e c t  to  s a y  th a t  I  h a v e  s e i z e d  

d o c u m e n t s  in  re s p e c t  o f  s e c u r i t i e s  s o l d  by  H o m e  Tr a d e  to  V e l l e n t  

C a p i t a l  M a r k e t  w h i c h  ar e  fil e d  o n  re c o r d  at  p a g e  N o .  5 2 1  to  5 3 1  o f  

c h a r g e - s h e e t  E x h .  2 0 2 .   It  is  c o r r e c t  to  s a y  th a t  on  1 0/ 1 0/ 2 0 0 2 ,  I 

s e i z e d  d o c u m e n t s  fro m  th e  cu s t o d y  o f  L a r s e n  a n d  T u b r o  L t d . ,  a n d  

pr e p a r e d  s e i z u r e  p a n c h a n a m a  n o w  s h o w n  to  m e ,  w h i c h  b e a r s  m y  

si g n a t u r e .   E x h .  3 6 6 .   It  is  c o r r e c t  to  s a y  th a t  vid e  thi s  s e i z u r e  

p a n c h a n a m a  I  s e i z e d  d o c u m e n t s  o n  re c o r d  at  p a g e  N o .  5 7 5  to  5 8 3  

o f  E x h .  2 0 2 .   O n  1 6/ 0 8/ 2 0 0 2 ,  I  s e i z e d  d o c u m e n t s  fro m  S h r e y a m  

s e c u r i t i e s  a n d  pr e p a r e d  s e i z u r e  p a n c h a n a m a  w h i c h  b e a r s  m y  

si g n a t u r e ,     it  is  a t  E x h .  3 6 8 .    It  is  c o r r e c t  to  s a y  vid e  thi s  s e i z u r e  

m e m o  I  h a v e  s e i z e d  d o c u m e n t s  fil e d  a t  p a g e  N i o .  6 2 8  to  6 4 2  o f  

c h a r g e - s h e e t  E x h .  2 0 2 .

Q u e s t i o n  :    D e s p i t e  th e  d o c u m e n t s  w hi c h  w e r e  no t  (th e  w o r d ,” n o t”  

to  b e  c o r r e c t l y  re a d  a s  “no w”  )  s h o w n  to  yo u  ,  y o u  h a v e  m a d e  fa l s e  

s t a t e m e n t  in  p o r ti o n  m a r k  “D”,  “E”,  “F”  a n d  “G”  in  or d e r  to  s u p p o r t  

th e  pl a i n t i f f  a n d  to  mi s g u i d e  thi s  C o u r t  ?

A n s w e r :    It  is  n o t  c o r r e c t  to  s a y  th a t  I h a d  m a d e  fal s e  s t a t e m e n t  a s  

s t a t e d  a b o v e . ”
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2 3 3 . P l a i n  re a d i n g  o f   furt h e r  cr o s s - e x a m i n a t i o n  by  d e f e n d a n t  

N o s .  1  a n d  2  o f  P W . 2  re p r o d u c e d  a b o v e  ,  m a k e s  it  cl e a r  th a t  eit h e r  

a d m i s s i o n s  gi v e n  by  P W . 2  in  th e  cr o s s - e x a m i n a t i o n  by  d e f e n d a n t  

N o s .  1  a n d  2  or  a d m i s s i o n  gi v e n  by  hi m  in  hi s  cr o s s - e x a m i n a t i o n  by  

d e f e n d a n t  N o .  5 - a  a r e  tru e .    B o t h  th e  s t a t e m e n t s  c a n n o t  b e  tru e  a t  

th e  s a m e  tim e ,  w h i c h  ar e  s e l f  c o n t r a d i c t o r y .          

2 3 4 . T h e  e v i d e n c e  o n  re c o r d  furt h e r  s h o w s  th a t  e v e n  th e  

a f f i d a v i t  fil e d  by  P W . 2  S h r i  Q u r e s h i  c o n t a i n s  fa c t s ,  n o t   p e r s o n a l l y  

kn o w n  to  hi m .   In  hi s  a f f i d a v i t  E x h .  2 8 1  in  p a r a  4 4  h e  h a s  qu o t e d  th e  

o b s e r v a t i o n  o f  H o n ' b l e  H i g h  C o u r t  in  th e  c a s e  re p o r t e d  in  2 0 0 3  (4 )  

M h . L . J . ,  1 0 7 0 .   H o w e v e r ,  in  hi s  cr o s s - e x a m i n a t i o n  by  d e f e n d a n t  

N o s .  1  a n d  2  h e  h a s  gi v e n  m a t e r i a l  a d m i s s i o n s  th a t  h e  c a n n o t  tell  

w h o  w e r e  th e  p a r t i e s  in  th e  s a i d  c a s e  a n d  h e  d o e s  no t  kn o w  

a n y t h i n g  a b o u t  th e  c a s e   cit e d  in  th e  a b o v e  rulin g .   H e  furt h e r  

a d m i t s  th a t  th e  cit a t i o n  m e n t i o n e d  in  hi s  a f f i d a v i t  w a s  a d d e d  a s  p e r  

th e  s a y  o f  c o u n s e l  S h r i  A . M .  J a i n .   T h i s  s h o w s  th a t  th o u g h  P W .  2  is  

a n  ind e p e n d e n t  wit n e s s ,   h e  is  d e p o s i n g  a s  p e r  th e  s a y  o f  pl a i n t i f f  

b a n k  a n d  / or  it's  c o u n s e l .   

2 3 5 . T h e  a b o v e  e v i d e n c e  on  re c o r d  g o e s  to  s h o w  th a t  

pl a i n t i f f  is  s u p p o r t i n g  d e f e n d a n t  N o .  5 - a  by  gi v i n g  a d m i s s i o n s  w hi c h  

te n t s  to  di s c h a r g e  hi m  of  th e  pl a i n t i f f' s  cl a i m  a n d  a g a i n s t  thi s  

d e f e n d a n t  N o .  5 - a  is  h e l p i n g  th e  pl a i n t i f f  in  pr o v i n g  its  c a s e  by  gi v i n g  

s u g g e s t i o n s  to  th e  pl a i n t i f f' s  wit n e s s  to  pr o v e  pl a i n t i f f' s  c a s e  a n d  to  

w a s h  ou t  th e  a d m i s s i o n s  gi v e n  by  P W . 1  a n d  P W .  2 .  T h e  c o n d u c t  o f  

P W . 2  s h o w s  th a t  h e  is  s u p p o r t i n g  th e  pl a i n t i f f  in  ord e r  to  o b t a i n  a  
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d e c r e e .    T h u s ,   th e  a b o v e  e v i d e n c e  le a v e s  n o  ro o m  for  d o u b t  th a t  

pl a i n t i f f  a n d  d e f e n d a n t  N o .  5 - a  ar e  a c t i n g  in  c o l l u s i o n   a n d  th e y  ar e  

b e i n g  h e l p e d  by  P W .  2 .    

2 3 6 . A S  T O  IS S U E  N O .  14 .  :-     P l a i n t i f f  b a n k  w a s  a u d i t e d  by  

th e  D i v i s i o n a l  J o i n t  R e g i s t r a r  A u d i t  o n  th e  b a s i s  o f  a u d i t  re p o r t  

D i v i s i o n a l  J o i n t  R e g i s t r a r  dir e c t e d  e n q u i r y  un d e r  S e c t i o n  8 8  o f  T h e  

M a h a r a s h t r a  C o - o p .  S o c i e t i e s  A c t .     T h e  s u b j e c t  m a t t e r  o f  th e  

e n q u i r y  w a s  in  re s p e c t  o f  ill e g a l i t i e s  c o m m i t t e d  by  th e  pl a i n t i f f  b a n k  

w h il e  d e a l i n g  in  G o v e r n m e n t  s e c u r i t i e s .    T h e  s e c u r i t y  in  qu e s t i o n  in  

th e  s a i d  e n q u i r y  ar e  th e   s e c u r i t i e s  in  th e  pr e s e n t  s u i t  a s  d e s c r i b e d  

a s  s e c u r i t y  N o .  1  a n d  s e c u r i t y  N o .  3 .    A c c o r d i n g l y  is s u e  N o .  5  in  th e  

s a i d  e n q u i r y  w a s  fr a m e d  a s  un d e r .  

“Ill e g a l i t y  c o m m i t t e d  in  th e  s a l e  an d  pur c h a s e  o f  s e c u r i t i e s . ”  

T h e  tr a n s a c t i o n  o f  s a l e  o f  s e c u r i t y  inv o l v e d  in  th e  s a i d  e n q u i r y  a n d  

s u i t  tra n s a c t i o n  d a t e d  1 5/ 0 1/ 2 0 0 2  a n d  2 8/ 0 2/ 2 0 0 2  ar e  th e  s a m e .    It  

w a s  h e l d  by  th e  E n q u i r y  O f f i c e r  th a t  th e  b o a r d  o f  dir e c t o r s  o f  th e  

pl a i n t i f f  b a n k  c o m m i t t e d  ille g a l i t y  w h il e  d e a l i n g  in  G o v e r n m e n t  

S e c u r i t y  N o .  1  a n d  3,  w hi c h  w a s  d o n e  in  c o n t r a v e n t i o n  o f  th e  

cir c u l a r  o f  R B I  N o .  B R / 6/ 1 6 . 2 6 . 0 0 / 2 0 0 0 - 2 0 0 1 ,  d a t e d  0 9/ 0 8/ 2 0 0 1 .  

F o l l o w i n g  ille g a l i t i e s  w e r e  h e l d  to  h a v e  b e e n  c o m m i t t e d .

(1 ) D e a l i n g  in  s e c u r i t i e s  w e r e  n o t  d o n e  thr o u g h  S u b s i d i a r y  

G e n e r a l  L e d g e r  A c c o u n t .

             (2 ) D e a l i n g s  w e r e  d o n e  thr o u g h  un - re g i s t e r e d  br o k e r s .

             (3 ) Tr a n s a c t i o n  w a s  no t  c o m p l e t e d  o n  th e  s a m e  d a y  a n d  4 5  

d a y s  tim e  w a s  gr a n t e d  for  d e l i v e r y  o f  s e c u r i t i e s .

(4 ) S e c u r i t i e s  w e r e  d e l i v e r e d  to  br o k e r  a n d  tra n s a c t i o n  in  
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m o n e y  w a s  d o n e  thro u g h  th e m .

2 3 7 . T h e  a b o v e  a c t s  o f  th e  pl a i n t i f f  b a n k  w e r e  in  

c o n t r a v e n t i o n  o f  th e  R B I  cir c u l a r s  is s u e d  un d e r  th e  B a n k i n g  

R e g u l a t i o n  A c t .    T h e  E n q u i r y  O f f i c e r  vid e  its  A w a r d  d a t e d  

0 5/ 0 2/ 2 0 0 3  file d  o n  re c o r d  at  E x h .  2 5 0 ,   h e l d  lia b l e  th e  M e m b e r s  o f  

th e    B o a r d  o f  D i r e c t o r s  for  th e  lo s s  c a u s e d  to  th e  pl a i n t i f f  b a n k   a n d  

dir e c t e d  th e m   to  c o m p e n s a t e  th e  pl a i n t i f f  b a n k  by  p a y i n g   R s .  

8 5 , 6 6 , 8 8 2 . 5 6  p s . ,  e a c h .      

2 3 8 . A p p e a l  w a s  pr e f e r r e d  by  th e  dir e c t o r s  a g a i n s t  th e  s a i d  

A w a r d  b e f o r e  th e  S t a t e  o f  M a h a r a s h t r a ,  w hi c h  c a m e  to  b e  

di s m i s s e d  by  or d e r  d a t e d  2 0/ 0 4/ 2 0 0 4 .   T h e  dir e c t o r s  o f  th e  pl a i n t i f f  

b a n k  fil e d  writ  p e t i t i o n  N o s .  3 0 9 7 / 2 0 0 4  a n d  2 9 9 5  to  3 0 0 2 / 2 0 0 4  

b e f o r e  H o n ' b l e  H i g h  C o u r t  a g a i n s t  th e  or d e r  o f  S t a t e  G o v e r n m e n t .  

C o p y  o f  th e  s a i d  ord e r  is  fil e d  a l o n g  wit h  li st  o f  d o c u m e n t s  E x h .  1 4 0 .  

H o n ' b l e  H i g h  C o u r t  vid e  its  or d e r  d a t e d  0 5/ 0 3/ 2 0 0 7  di s m i s s e d  th e  

writ  p e t i t i o n .   W h i l e  di s m i s s i n g  th e  writ  p e t i ti o n  H o n ' b l e  H i g h  C o u r t  

p e r m i t t e d  th e  p e t i t i o n e r s  to  m a k e  re p r e s e n t a t i o n ,  wit hi n  tw o  w e e k s ,  

to  th e  pl a i n t i f f  b a n k  a n d  a l s o  to  th e  A s s i s t a n t  R e g i s t r a r  o f  th e  C o -

o p e r a t i v e  for  c o n s i d e r a t i o n  a s  to  w h e t h e r  cr e d i t  to  th e  re s p e c t i v e  

p e t i t i o n e r s  in  re s p e c t  o f  a m o u n t  cl a i m e d  to  h a v e  b e e n  re c o v e r e d  

s h o u l d  b e  gi v e n  or  n o t .    T h e  c o m p e t e n t  a u t h o r i t y  w a s  gr a n t e d  

furt h e r  4  w e e k s  tim e  a f t e r  m a k i n g  o f  th e  re p r e s e n t a t i o n  to  d e c i d e  

th e  is s u e .   P l a i n t i f f  h a s  al s o  fil e d  writ  ( E x h .  4 7 7 )  in  C i v i l  A p p l i c a t i o n  

N o .  2 6 1 7 / 2 0 0 7 ,  w hi c h  s h o w s  th a t  H o n ' b l e  H i g h  C o u r t  w a s  furt h e r  

pl e a s e d  to  e x t e n d  th e  tim e  by  4  m o n t h s  vid e  its  or d e r  d a t e d  
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2 1/ 0 4/ 2 0 0 7 .   T h e  e x t e n d e d  p e r i o d  al s o  c o m e  to  a n  e n d  on  

2 1/ 0 8/ 2 0 0 7 .   T h e r e  is  n o  d o c u m e n t s  o n  re c o r d  to  s h o w  th a t  

re p r e s e n t a t i o n  w a s  m a d e  by  th e  dir e c t o r s  to  th e  c o m p e t e n t  a u t h o r i t y  

a n d  w h a t  or d e r s  c a m e  to  b e  p a s s e d  d e s p i t e  la p s  o f  m o r e  th a n  2  

y e a r s  a n d  4  m o n t h s .

   

2 3 9 . D e f e n d a n t  N o s .  1  a n d  2  h a v e  c o n t e n d e d  th a t  th e  

pr e s e n t  s u i t  is  fil e d  by  th e  pl a i n t i f f  b a n k  for  re c o v e r y  o f  th e  s e c u r i t y  

N o s .  1  a n d  3  or  pri c e  th e r e o f .    In  th e  s a i d  e n q u i r y  a w a r d  c a m e  to  b e  

p a s s e d  un d e r  S e c t i o n  8 8  to  c o m p e n s a t e  th e  b a n k  by  re c o v e r i n g  th e  

lo s s  o f  pl a i n t i f f  b a n k  by  w a y  o f  c o m p e n s a t i o n .    A s  s u c h ,  b a n k  h a s  

a lr e a d y  o b t a i n e d  th e  d e c r e e  in  re s p e c t  o f  th e  lo s s  o f  th e  s e c u r i t i e s  

in  th e  pr e s e n t  s u i t .    B a n k  h a s  a l s o  fil e d  e x e c u t i o n  pr o c e e d i n g s  by  

o b t a i n i n g  re c o v e r y  c e r t i f i c a t e s  fro m  th e  R e g i s t r a r  C o - o p e r a t i v e s  

un d e r  S e c t i o n  1 0 1  o f  M a h a r a s h t r a  C o - o p e r a t i v e  S o c i e t i e s  A c t .  

C e r t i f i e d  c o p i e s  o f  e x e c u t i o n  pr o c e e d i n g s  ar e  fil e d  on  re c o r d  a l o n g  

wit h  list  E x h .  4 4 7 .    T h e s e  d e f e n d a n t s  h a v e  furt h e r  c o n t e n d e d  th a t  

th e  A w a r d  un d e r  S e c t i o n  8 8  h a s  a  for c e  o f  d e c r e e  a n d  c a n  b e  

e x e c u t e d  thr o u g h  C i v i l  C o u r t s  a n d  a c c o r d i n g l y  pl a i n t i f f  b a n k  h a s  

fil e d  th e i r  e x e c u t i o n  pr o c e e d i n g s ,  a s  s u c h  th e  pr e s e n t  s u i t  is  b a r r e d  

by  re s - judi c a t a  a s  p e r  th e  pr o v i s i o n  o f  S e c t i o n  1 1  o f  th e  C o d e  o f  

C i v i l  P r o c e d u r e .    

2 4 0 . P l a i n t i f f  h a s  o p p o s e d  th e  c o n t e n t i o n  o f  th e  d e f e n d a n t  

N o s .  1  a n d  2  o n  th e  gr o u n d  th a t  

(1 ) D e f e n d a n t  N o s .  1  to  6  ar e  no t  p a r t i e s  to  th e  s a i d  e n q u i r y  

un d e r  S e c t i o n  8 8  o f  M . C . S .  A c t .    
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(2 ) Is s u e s  inv o l v e d  in  th e  s a i d  e n q u i r y  a n d  th e  pr e s e n t  s u i t  

ar e  a ll  to g e t h e r  diff e r e n t .

             (3 ) E n q u i r y  un d e r  S e c t i o n  8 8  o f  M . C . S .  is  n o t  a  s u i t  wit hi n  

th e  m e a n i n g  o f  S e c t i o n  1 1  o f  C P C .  

(4 )      D e f e n d a n t  N o s .  1  a n d  2  h a v e  no t  fil e d  c o p y  o f  

c o m p l a i n t ,  c h a r g e - s h e e t  a n d  d o c u m e n t s  o f  th e  e n q u i r y .   

2 4 1 .  T h e  c o n t e n t i o n s  o f  d e f e n d a n t  N o s .  1  a n d  2  ar e  n o t  

a c c e p t a b l e .   T h e  o b j e c t  o f  e n q u i r y  w a s  to  a s c e r t a i n  w h e t h e r  du e  to  

th e  a c t  o f  th e  B o a r d  o f  D i r e c t o r s  pl a i n t i f f  b a n k  s u f f e r e d  lo s s  a n d  to  

w h a t  e x t e n t .    O n c e  th e  lo s s  w a s  a s c e r t a i n e d ,  dir e c t o r s  w e r e  m a d e  

lia b l e  to  c o m p e n s a t e  th e  b a n k  for  th e  s a i d  lo s s .    T h e  pr e s e n t  s u i t  is  

for  d e l i v e r y  or  re c o v e r y  o f  th e  s e c u r i t i e s  a n d  alt e r n a t i v e l y  for  pri c e  

th e r e o f .     In  thi s  s u i t ,  th e  is s u e  inv o l v e d  is  o f  th e  c o n t r a c t  o f  s a l e  

a n d  pur c h a s e  o f  s e c u r i t y ,  it s  e x e c u t i o n  a n d  re c o v e r y .    T h i s  s h o w s  

th a t  is s u e  inv o l v e d  in  th e  e n q u i r y  un d e r  S e c t i o n  8 8  o f  th e  

M a h a r a s h t r a  C o - o p .  S o c i e t i e s  A c t  a n d  th e  pr e s e n t  s u i t  ar e  

alt o g e t h e r  diff e r e n t .    

2 4 2 . M o r e o v e r ,  p a r t i e s  in  th e  e n q u i r y  a n d  in  th e  pr e s e n t  s u i t  

al s o  diff e r s .    N o n e  o f  th e  d e f e n d a n t s  w e r e  p a r t i e s  to  th e  s a i d  

e n q u i r y .    D e f e n d a n t s  h a v e  s u b m i t t e d  th a t  th e  prin c i p l e  o f  re s -

judi c a t a  al s o  a p p l i e s  in  th e  c a s e s  w h e r e  p a r t i e s  litig a t e  un d e r  th e  

diff e r e n t  n a m e s  a n d  h a s  reli e d  up o n  th e  c a s e  o f  Ju ni o r  Tel e c o m  

O f f i c e r s  F or u m  - V s -  U n i o n  of  India ,  rep ort e d  in  AI R  19 9 3 ,  S . C . ,  

78 7 .  an d  M a h a r a s h t r a  Vikrikar  Kar m a c h a r i  S a n g h a t a n a  - V s -  

S t at e  of  M a h a r a s h t r a ,  rep o rt e d  in  AI R  20 0 0 ,  S . C . ,  62 2 .   In  th e  
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a b o v e  cit e d  c a s e  th o u g h  th e  p a r t i e s  w e r e  diff e r e n t  th e  is s u e  

inv o l v e d  w a s  th e  s a m e .    O n c e  th e  is s u e  is  d e c i d e d ,  it  al s o  a p p l i e s  

to  ot h e r  p a r t i e s ,  w h o  ar e  c o n c e r n e d  in  th e  s a i d  is s u e ,  w h i c h  is  m a d e  

cl e a r  by  e x p l a n a t i o n  VI  o f  S e c t i o n  1 1  C P C .     

2 4 3 . S i m i l a r l y ,  th e  e n q u i r y  is  n o t  a  s u i t  with i n  th e  m e a n i n g  o f  

S e c t i o n  1 1  o f  C P C .    It  is  th e  s u b m i s s i o n  o f  d e f e n d a n t  N o s .  1  a n d  2  

th a t  re s - judi c a t a  a p p l i e s  to  th e  pr o c e e d i n g s  b e f o r e  ot h e r  a u t h o r i t i e s  

a n d  h a s  reli e d  up o n  th e  c a s e  o f   A b d u l  R e h m a n  - V s -  Pra s o n y  

B ai ,  rep ort e d  in  AI R  20 0 3 ,  S . C . ,  71 8 .    In  th e  a b o v e  cit e d  c a s e  th e  

prin c i p l e  o f  c o n s t r u c t i v e  re s - judi c a t a  w a s  h e l d  to  b e  a p p l i c a b l e .  

P l a i n t i f f  c o u l d  n o t  h a v e  a g i t a t e d  th e  s u i t  cl a i m  in  th e  e n q u i r y  h e l d  

un d e r  S e c t i o n  8 8  o f  M C S  A c t  a s  th e  E n q u i r y  O f f i c e r  w a s  n o t   h a v i n g  

juri s d i c t i o n  to  d e c i d e  th e  is s u e s  inv o l v e d  in  th e  pr e s e n t  s u i t .    U n d e r  

s u c h  cir c u m s t a n c e s ,  th e  rati o  lai d  d o w n  by  H o n ' b l e  S u p r e m e  C o u r t  

c a n n o t  b e  a p p l i e d  in  th e  pr e s e n t  s u i t  si n c e  th e  pr e s e n t  s u i t  di f f e r s  

o n  fa c t s .   

2 4 4 . M e r e l y  b e c a u s e  th e  dir e c t o r s  a r e  m a d e  lia b l e  to  

c o m p e n s a t e  th e  pl a i n t i f f  b a n k  it  c a n n o t  b e  s a i d  th a t  th e  pl a i n t i f f  

b a n k  h a s  lo s t  it s  rig h t  to  cl a i m  th e  s e c u r i t i e s  or  re c o v e r  th e  pri c e  

th e r e o f .     In  fa c t  th e  rig h t  is  al w a y s  th e r e  to  th e  pl a i n t i f f  a n d  if  a t  all  

th e  a m o u n t  o f  c o m p e n s a t i o n  is  re c o v e r e d  fro m  th e  D i r e c t o r s ,  th e y  

will  a c q u i r e  rig h t  to  re c o v e r  th e  a m o u n t  p a i d  by  th e m  to w a r d s  th e  

c o m p e n s a t i o n  fro m  th e  p e r s o n  fro m  w h o m  th e  pl a i n t i f f  b a n k  is  

e n t i t l e d  to  re c o v e r  by  w a y  o f  s u b r o g a t i o n .    S i m i l a r l y ,  if  th e  b a n k  

m a k e s  a n y  re c o v e r y  in  th e  pr e s e n t  s u i t ,   th e  lia b i lity  o f  th e   dir e c t o r s  
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to  p a y  c o m p e n s a t i o n  will  re d u c e  to  th e  e x t e n t  o f  th e  a m o u n t  

re c o v e r e d .  In  its  J u d g m e n t  d a t e d  0 5/ 0 3/ 2 0 0 7  in  W . P .  N o .  

3 0 9 7 / 2 0 0 4  a n d  2 9 9 5  to  3 0 0 2 / 2 0 0 4 ,  c o p y  o f  w h i c h  is  fil e d  al o n g  wit h  

list  o f  d o c u m e n t s   E x h .  1 4 0 ,   H o n ' b l e  H i g h  C o u r t  h a s   al s o  o b s e r v e d  

th a t  if  th e  a m o u n t  is  re c o v e r e d  by  th e  b a n k ,  cr e d i t  to  th e  dir e c t o r s  is  

to  b e  gi v e n  in  rel a t i o n  to  s u c h  a m o u n t .    

2 4 5 . T h e  fa c t s  o f  th e  c a s e  s h o w s  th a t  th e  b a r  un d e r  th e  

pr o v i s i o n  o f  S e c t i o n  1 1  o f  C P C  i. e . ,  re s - judi c a t a  is  n o t  a t tr a c t e d  to  

th e  pr e s e n t  s u i t  a n d  th e  s u i t  is  te n a b l e .   H e n c e ,  I  a n s w e r  thi s  is s u e  

in  n e g a t i v e .     

2 4 6 . A S  T O  IS S U E  N O S .  20 - B  A N D  20 - C .   :-      P l a i n t i f f  h a s  

cl a i m e d  a  d e c r e e  for  d e l i v e r y   o f  s e c u r i t y  N o s .  2  a n d  4  or  

alt e r n a t i v e l y  re t u r n  o f  s e c u r i t y  N o s .  1  a n d  3  or  pri c e  th e r e o f  fro m  all  

th e  d e f e n d a n t s  join t l y  a n d  s e v e r a l l y .    D e f e n d a n t  N o s .  1  a n d  2  h a v e  

c o n t e n d e d  th a t  si n c e  th e y  ar e  n o t  m e m b e r s  o f  W h o l e s a l e  D e b t  

M a r k e t ,  th e y  pur c h a s e d  s e c u r i t i e s  fro m  d e f e n d a n t  N o .  5  a n d  

dir e c t e d  it  to  d e l i v e r  s e c u r i t y  N o .  2  to  th e  pl a i n t i f f  b a n k .    D e f e n d a n t  

N o s .  1  a n d  2  h a v e  furt h e r  pl e a d e d  th a t  s i n c e  H o m e  Tr a d e  fail e d  to  

d e l i v e r  s e c u r i t y  N o .  2  to  th e  pl a i n t i f f  b a n k  a n d  ot h e r  cli e n t s  o f  

d e f e n d a n t  N o .  1 ,  it  re f e r r e d  it  di s p u t e  wit h  H o m e  Tr a d e  Lt d . ,  b e f o r e  

s o l e  a r b i t r a t o r  S h r i  S h a i l e n d r a  S h a h  of  P u n e  S t o c k  E x c h a n g e  vid e  

c a s e  N o .  2 7 3/ 2 0 0 2 .    It  h a s  b e e n  furt h e r  c o n t e n d e d  th a t  A w a r d  

c a m e  to  b e  p a s s e d  o n  1 7/ 0 1/ 2 0 0 3  in  fa v o u r  o f  d e f e n d a n t  N o .  1  

dir e c t i n g  d e f e n d a n t  N o .  5  to  d e l i v e r  th e  s e c u r i t i e s  till  3 0/ 0 1/ 2 0 0 3  to  

d e f e n d a n t  N o .  1  or  to  p a y  pri c e  th e r e o f  R s .  1 6 , 8 9 , 0 4 , 9 3 8 . 6 9  p s . ,  

http://Spl.C.S/


                                                                 152                              Spl.C.S. No. 
165/2002.

with  int e r e s t .    S i n c e  d e f e n d a n t  N o .  5  fa il e d  to  s a t i s f y   th e  A w a r d ,  

e x e c u t i o n  pr o c e e d i n g  N o .  3 2 9/ 2 0 0 5  c a m e  to  b e  fil e d .    D e f e n d a n t  

N o s .  1  a n d  2  s u b m i t s  th a t  if  d e c r e e  is  p a s s e d  a g a i n s t  th e m ,  it  b e  

re c o v e r e d  fro m  d e f e n d a n t  N o .  5  by  virtu e  o f  A w a r d ,  c o p y  o f  w h i c h  

file d  o n  re c o r d  at  E x h .  3 8 9 .    

2 4 7 . P l a i n t i f f  b a n k  initi a ll y  c o n t e n d e d  th a t  n o n e  o f  th e  p a r t i e s  

a r e  m e m b e r  o f  a n y  S t o c k  E x c h a n g e ,  a s  s u c h  th e r e  is  n o  qu e s t i o n  o f  

a p p l i c a t i o n  o f  S e c u r i t i e s  C o n t r a c t  ( R e g u l a t i o n )  A c t  a n d  or  by e - la w s  

fr a m e d  un d e r  S e c t i o n  9  o f  th e  S e c u r i t i e s  C o n t r a c t  ( R e g u l a t i o n )  A c t  

by  a n y  S t o c k  E x c h a n g e .   S u b s e q u e n t l y ,  by  filin g  a d d i t i o n a l  n o t e s  o f  

a r g u m e n t s  E x h .  4 6 0 .   P l a i n t i f f  b a n k  h a s  a d m i t t e d  th a t  d e f e n d a n t  N o .  

5  w a s  a  m e m b e r  o f  P u n e  S t o c k  E x c h a n g e .     It  is  th e  a l s o  th e  

c o n t e n t i o n  o f  pl a i n t i f f  b a n k  th a t  P u n e  S t o c k  E x c h a n g e  h a s  e x p e l l e d  

s a i d  H o m e  Tr a d e  wit h  e f f e c t  fro m  1 3 th  A u g u s t  2 0 0 2  for  

c o n t r a v e n t i o n  o f  by e - la w s  a n d  re g u l a t i o n s  a n d  h a v e  fil e d  m e d i a  

rel e a s e  is s u e d  by  B o m b a y  S t o c k  E x c h a n g e  fil e d  al o n g  wit h  list  o f  

d o c u m e n t s  E x h .  4 6 7 .    H o w e v e r ,  thi s  d o c u m e n t  h a s  n o t  b e e n  

pr o v e d .    P l a i n t i f f  h a s  a l s o  fil e d  c e r t i f i e d  c o p y  o f  ord e r  d a t e d  

2 9/ 0 4/ 2 0 0 2  is s u e d  by  S E B I  d e b a r r i n g  M/ s  H o m e  Tr a d e  L t d . ,  fro m  

d e a l i n g  in  s e c u r i t i e s  a s  br o k e r  wit h  e f f e c t  fro m  2 9/ 0 4/ 2 0 0 2 .  

2 4 8 . T h e  a b o v e  d o c u m e n t s  g o e s  to  s h o w  th a t  d e f e n d a n t  N o .  

5  H o m e  Tr a d e  w a s   re g i s t e r e d  a s  br o k e r  wit h  S E B I  a n d  m e m b e r  o f  

P u n e  S t o c k  E x c h a n g e  a t  th e  tim e  of  s u i t  tra n s a c t i o n  a n d  th e r e a f t e r  

till  2 9/ 0 4/ 2 0 0 2 .    
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2 4 9 . S e c u r i t i e s  C o n t r a c t  ( R e g u l a t i o n )  A c t  w a s  in a c t e d  to  

re g u l a t e  th e  tra n s a c t i o n s  in  s e c u r i t i e s .    I  h a v e  di s c u s s e d  th e  

pr o v i s i o n s  o f  S C ( R )  A c t  in  d e t a i l e d  w h il e  d e c i d i n g  is s u e  N o .  1 1  ( A )  

a n d  th e  s a m e  n e e d s  to  b e  c o n s i d e r e d  w hi l e  d e c i d i n g  th e s e  is s u e s .  

T h e  n o t i f i c a t i o n s  a n d  cir c u l a r  fil e d  a t  E x h .  4 7 9  to  4 8 1  s h o w s  th a t  all  

th e  tra n s a c t i o n s  in  G o v e r n m e n t  s e c u r i t i e s  a r e  to  b e  e x e c u t e d  a s  p e r  

th e  by e - la w s  o f  th e  re c o g n i z e d  S t o c k  E x c h a n g e .   

2 5 0 . T h e  a b o v e  re f e r r e d  n o t i f i c a t i o n s  a n d  by e - la w s  un d e r  

S e c t i o n  9  g o e s  to  s h o w  th a t  a ll  th e  c o n t r a c t s  in  s e c u r i t i e s  ar e  

m a n d a t o r y  to  b e  e n t e r e d  int o  on  th e  re c o g n i z e d  s t o c k  e x c h a n g e   in  

a c c o r d a n c e  wit h  rul e s  a n d  re g u l a t i o n s  or  by e - la w s  m a d e  un d e r  th e  

S C ( R )  A c t ,  S E B I  A c t  or  th e  dir e c t i o n s  is s u e d  by  S E B I  A c t ,  B a n k i n g  

R e g u l a t i o n  A c t  a n d  dir e c t i o n s  is s u e d  by  R B I  a n d  S E B I .    

2 5 1 . In  th e  pr e s e n t  s u i t  pl a i n t i f f  h a s  cl a i m e d  d e c r e e  a g a i n s t  

all  th e  d e f e n d a n t s  join t l y  a n d  s e v e r a l l y .    P l a i n t i f f  b a n k  is  n o t  a  

m e m b e r  o f  P u n e  S t o c k  E x c h a n g e ,  w h e r e a s  d e f e n d a n t  N o .  5  is  th e  

m e m b e r  o f  th e  s a i d  E x c h a n g e .   C l a u s e  7. 4  o f  th e   by e - la w s  o f  P u n e  

S t o c k  E x c h a n g e  pr o v i d e  th a t  a n y  di s p u t e  b e t w e e n  a  m e m b e r  a n d  

no n - m e m b e r  is  to  b e  s e t t l e d  in  th e  cl e a r i n g  ho u s e  o f  th e  S t o c k  

E x c h a n g e .   In  th e  c a s e  o f   A s h a  Kat ari y a  - V s -  A s h o k  K u m a r  

B a f n a ,  rep o rt e d  in  20 0 7  (5)  B o m . C . R . ,  12 5    D i v i s i o n  B e n c h  of  

H o n ' b l e  H i g h  C o u r t  h a s  h e l d  th a t  di s p u t e  c a n  b e  s e t t l e d  a s  p e r  th e  

by e - la w s  b e t w e e n  m e m b e r  a n d  no n - m e m b e r .   A s  p e r  by e - la w  N o .  

7. 4  o f  th e  P u n e  S t o c k  E x c h a n g e  e v e n  di s p u t e s  a g a i n s t  e x p e l l e d  

m e m b e r s  c a n  b e  e n f o r c e d .    T h i s  b e i n g  th e  p o s i t i o n  ,  th e  di s p u t e  
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b e t w e e n  pl a i n t i f f  a n d  d e f e n d a n t  N o .  5  in  re s p e c t  o f  tr a n s a c t i o n  

d a t e d  1 5/ 0 1/ 2 0 0 2  n e e d s  to  b e  s e t t l e d  in  th e  cl e a r i n g  ho u s e  o f  th e  

P u n e  S t o c k  E x c h a n g e .     

2 5 2 . T h e  qu e s t i o n  b e f o r e  th e  C o u r t  is  w h e t h e r  by  re f e r r i n g  

th e  m a t t e r  to  th e  cl e a r i n g  ho u s e  a ll  th e  qu e s t i o n s  inv o l v e d  in  th e  s u i t  

c a n  b e  d e c i d e d .   It  is  p e r t i n e n t  to  n o t e  th a t  pl a i n t i f f  h a s  pl e a d e d  

c o l l u s i o n  b e t w e e n  all  th e  d e f e n d a n t s  in  or d e r  to  c o m m i t  fr a u d ,  

br e a c h  o f  tru s t  a n d  mi s - a p p r o p r i a t i o n .    T h e  cl a i m  of  th e  pl a i n t i f f  is  

a g a i n s t  all  th e  d e f e n d a n t s  join t l y  a n d  s e v e r a l l y .   U n d e r  s u c h  

cir c u m s t a n c e s ,  th e  s u i t  c a n n o t  b e  s e v e r e d .    M o r e o v e r ,  th e  cl e a r i n g  

h o u s e  o f  P u n e  S t o c k  E x c h a n g e  will  n o t  h a v e  juri s d i c t i o n  to  d e c i d e  

th e  is s u e  inv o l v i n g  fr a u d ,  c o l l u s i o n ,  br e a c h  o f  tru s t ,  m i s -

a p p r o p r i a t i o n  et c .   F u r t h e r  cl a i m s  a g a i n s t  d e f e n d a n t  N o s .  3 ,  4 ,  5 - a ,  

5 - b  a n d  7  c a n n o t  b e  a g i t a t e d  b e f o r e  th e  cl e a r i n g  h o u s e .    It  will  al s o  

s p l it  th e  c a s e  in  to  tw o  le a d i n g  to  m u l t i p l i c i t y  o f  pr o c e e d i n g s  w h i c h  is  

n o t  p e r m i t t e d .    F o r  a ll  th e  re a s o n s  di s c u s s e d  a b o v e ,  I  h o l d  th a t  th e  

re m e d y  pr o v i d e d  un d e r  S e c t i o n  9  o f  S C ( R )  A c t  a n d  by e - la w  fr a m e d  

by  P u n e  S t o c k  E x c h a n g e  is  n o t  a d e q u a t e  to  d e c i d e  a ll  th e  

qu e s t i o n s  inv o l v e d  in  th e  pr e s e n t  s u i t  a n d  to  gr a n t  all  th e  reli e f s  

cl a i m e d  in  th e  s u i t .    A s  s u c h ,  th e  juri s d i c t i o n  o f  th e  C i v i l  C o u r t  is  n o t  

b a r r e d .

2 5 3 . A s  far  a s ,  S E B I  A c t  is  c o n c e r n e d ,  S e c t i o n  1 2  o f  th e  s a i d  

A c t  re q u i r e s  re g i s t r a t i o n  o f  p e r s o n s  a s  br o k e r ,  s u b - br o k e r ,  S h a r e  

a g e n t ,  b a n k e r ,  un d e r  writ e r  a n d  int e r - m e d i a t o r y  in  or d e r  to  d e a l  in  

s e c u r i t i e s .   S e c t i o n  1 5  A  to  H  pr o v i d e s  for  p e n a l t y  is  for  
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c o n t r a v e n t i o n  o f  th e  rul e s  a n d  re g u l a t i o n s  c o m m i t t e d  by  th e  

re g i s t e r e d  br o k e r ,  s u b - br o k e r s ,  a g e n t  e t c .   S e c t i o n  1 5  I  pr o v i d e s  for  

a p p o i n t m e n t  o f  a d j u d i c a t i o n  o f f i c e r  for  im p o s i n g  o f  th e  p e n a l t i e s .  

S e c t i o n  1 5  Y  b a r s  juri s d i c t i o n  o f  C i v i l  C o u r t  in  re s p e c t  o f  a n y  m a t t e r  

w hi c h  a d j u d i c a t i o n  o f f i c e r  is  e m p o w e r e d  to  d e t e r m i n e .   

2 5 4 . S i m i l a r l y ,  S e c t i o n  2 0  A  o f  th e  S E B I  A c t  b a r s  juri s d i c t i o n  

o f  C i v i l  C o u r t  to  e n t e r t a i n  a n y  s u i t  to  w hi c h  B o a r d  is  e m p o w e r e d  to  

p a s s  a n  or d e r .    In  th e  pr e s e n t  c a s e ,  n e i t h e r  or d e r  o f  a d j u d i c a t i n g  

o f f i c e r ,  n o r  th e  B o a r d  is  in  qu e s t i o n .   A s  s u c h ,  th e  b a r  un d e r  S e c t i o n  

1 5  A  a n d  2 0  A  o f  th e  S E B I  A c t  is  n o t  a t tr a c t e d .   F o r  all  th e  re a s o n s  

a b o v e ,  I a n s w e r  is s u e  N o .  2 0 - B  a n d  2 0 - C  in  n e g a t i v e .

2 5 5 . A S  T O  IS S U E  N O .  8,   9  an d  10.   :-      P l a i n t i f f  b a n k  h a s  

fail e d  to  pr o v e  s u i t  tr a n s a c t i o n s  d a t e d  1 5/ 0 1/ 2 0 0 2  a n d  2 8/ 0 2/ 2 0 0 2 .  

S u i t  is  a l s o  b a d  for  n o n - join d e r  o f  n e c e s s a r y  p a r t i e s .    S u i t  a g a i n s t  

d e f e n d a n t  N o .  7  is  b a d  for  n o t i c e  un d e r  S e c t i o n  1 6 4  M . C . S .  A c t .  

S i m i l a r l y ,  s u i t  c o n t r a c t  b e i n g  ille g a l ,  it  c a n n o t  b e  e n f o r c e d ,   a s  s u c h ,  

on  thi s  c o u n t  a l s o  s u i t  is  lia b l e  to  di s m i s s .   I  h a v e  al s o  h e l d  th a t  s u i t  

is  fil e d  in  c o l l u s i o n  with  d e f e n d a n t  N o .  5 - a .   O n  thi s  gr o u n d  al s o  s u i t  

is  lia b l e  to  b e  di s m i s s e d .     A s  p e r  m y  fin d i n g s  o n  a ll  th e  is s u e s ,  I  

h o l d  th a t  pl a i n t i f f  b a n k  is  e n t i tl e d  to  re c e i v e  s e c u r i t y  N o s .  1  a n d  3  or  

s e c u r i t y  N o s .  2  a n d  4  or  its  pri c e  th e r e o f .   S i n c e ,  pl a i n t i f f  is  n o t  

e n t i t l e d  for  th e  pri c e  o f  s e c u r i t i e s  th e r e  is  n o  qu e s t i o n  o f  gr a n t i n g  

int e r e s t  th e r e o n .    N e i t h e r  pl a i n t i f f  is  e n t i t l e d  for  d a m a g e s  a s  

cl a i m e d  a n d  I a n s w e r  th e s e  is s u e  N o s .  8 ,  9  a n d  1 0   in  n e g a t i v e .  
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2 5 6 . A S  T O  IS S U E  N O .  21 .   :-     A s  p e r  m y  fin d i n g s  o n  th e  

a b o v e  is s u e s ,   I  h o l d  th a t  pl a i n t i f f  b a n k  is  n o t  e n t i tl e d  for  a n y  reli e f  

a n d  I pr o c e e d  to  p a s s  th e  foll o w i n g  ord e r .

O  R  D  E  R  .  

(i) S u i t  is  di s m i s s e d  wit h  c o s t .

(ii) D e c r e e  b e  dr a w n  up  a c c o r d i n g l y .

         (   A .  M .  K h a n  )
D a t e d  :  2 5/ 0 1/ 2 0 1 0 .        4 th  J o i n t  C i v i l  J u d g e  ( S r . D n . )

              A m r a v a t i .
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